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PREFATORY NOTE 


It is the purpose of this official publication to ma ¢ Jsble to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.) , the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S. C. 
Chapter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 3962) 


In re PRUDENTIAL DAIRY PRODUCTS, INC. AMA Docket No. 
27-91. Decided July 2, 1954. Mr. Harry Polikoff of New York, New 
York, for petitioner. Mr. Julius C. Krause for Agricultural 
Marketing Service. Decision by Thomas J. Flavin, Judicial 
Officer. 


(No. 3963) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, 
COLORADO. P&S Docket No. 435. Decided July 1, 1954. 


Continuation of Rates and Charges 


Since the parties are agreed, the order of June 22, 1953 (12 A.D. 765) 
authorizing current schedule of rates and charges is continued in effect 
to and including August 8, 1954, unless changed by further order before 
the latter date. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Lynn S. Kemper, of Denver, Colorado, for respondents, 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
June 22, 1953 (12 A.D. 765), authorizing them to put into effect 
the current schedule of rates and charges. Such order provides 
that it shall remain in effect to and including July 8, 1954, unless 
changed by further order before that date. 

On May 17, 1954, respondents filed a petition requesting 
authority to put into effect a new schedule of rates and charges, 
designated as Tariff No. 17 and filed with the petition, which 
contains certain modifications of the currently authorized 
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schedule. Notice of this petition was published in the Federal 
Register on June 3, 1954 (19 F.R. 3283), and all interested per- 
sons were afforded an opportunity to be heard in the matter. No 
interested person has notified the Hearing Clerk of a desire to be 
heard. 

On June 23, 1954, the attorney for the Livestock Division, 
Agricultural Marketing Service, filed a petition stating that the 
Division has made a study of the reasonableness of the proposed 
rates and charges and is presently negotiating with respondents 
in connection therewith. The petition indicated, however, that 
such negotiations have not yet been completed and that it will 
therefore be impossible for the Livestock Division to make a 
recommendation concerning respondents’ petition within the 
time fixed by the rules of practice for the filing of an answer. 
Accordingly, the Division requested that an order be issued con- 
tinuing in effect to and including August 8, 1954, the order of 
June 22, 1953, and extending the time for the filing of an answer 
by the Livestock Division to and including July 20, 1954. 

On June 24, 1954, respondents filed a telegram concurring in 
the petition for extension. 

Inasmuch as the petition of the Livestock Division does not 
involve an increase of rates and charges lawfully prescribed by 
the Secretary or new rates and charges for services not heretofore 
covered by order, it is found that further notice and public pro- 
cedure on this order are unnecessary. 

Since the parties are agreed, the order of June 22, 1953, is 
continued in effect to and including August 8, 1954, unless 
changed by further order before the latter date, and the time 
for the filing of an answer by the Livestock Division to respond- 
ents’ petition of May 17, 1954, is extended to and including July 
20, 1954. 

The respondents who must comply with this order on its 
effective date wish to continue assessing the current rates and 
charges pending action on their petition. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on July 9, 1954, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 
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(No. 3964) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 143. Decided July 20, 1954. 


Continuation of Rates and Charges 


Upon agreement of the parties, respondent’s current rates and charges are 
extended and continued in effect to and including August 25, 1954, unless 
modified or further continued in effect before this date. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Charles B. Heinemann, Jr., of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

Respondents are now operating under an order issued on May 
27, 1954, continuing in effect to and including July 25, 1954, the 
order of August 19, 1952 (11 A.D. 701), which authorized re- 
spondents to put into effect the current schedule of rates and 
charges. 

By their petition filed on March 31, 1954, respondents request 
authority to put into effect for a period of two years a new 
schedule of rates and charges, designated as Tariff No. 15 and 
filed with the petition, which contains certain modifications of 
the currently authorized schedule. Notice of the filing of the 
petition and its contents was published in the Federal Register 
on April 15, 1954 (19 F.R. 2185), and all interested persons 
were afforded an opportunity to be heard in the matter. No 
interested person has notified the Hearing Clerk of a desire to 
be heard. 

On July 12, 1954, the attorney for the Livestock Division, 
Agricultural Marketing Service, filed a petition stating that it 
would be impossible for the Livestock Division to make a recom- 
mendation concerning respondents’ petition within the time 
fixed by the order of May 27, 1954, for the filing of an answer 
because of the fact that its study of the reasonableness of the 
proposed rates and charges and certain negotiations with respond- 
ents in connection therewith had not yet been completed. The 
Livestock Division requested, therefore, that the order of August 
19, 1952, be further continued in effect to and including August 
25, 1954, unless modified or further continued in effect before 
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the latter date, and that the time for filing an answer by the 
Livestock Division to respondents’ petition be extended to and 
including August 12, 1954. , 

On July 12, 1954, respondents’ attorney concurred in the peti- 
tion filed by the Livestock Division on that date. 


Inasmuch as the petition of the Livestock Division does not 
involve an increase of rates and charges lawfully prescribed by 
the Secretary or new rates and charges for services not hereto- 
fore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

Since the parties are agreed, the order of August 19, 1952, is 
continued in effect to and including August 25, 1954, unless modi- 
fied or further continued in effect before the latter date, and the 
time for filing an answer by the Livestock Division to respond- 
ents’ petition is extended to and including August 12, 1954. 


The respondents who must comply with this order on its 
effective date wish to continue assessing the current rates and 
charges pending action on their petition. The Packers and Stock- 
yards Act provides that orders of this nature shall not be effec- 
tive in less than five days after their date. Any undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making it 
effective in less than 30 days. 

This order shall become effective on July 26, 1954, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 3965) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, 
COLORADO. P&S Docket No. 435. Decided July 20, 1954. 


Modification of Rates and Charges 


Upon petition by respondent, notice to the public, and answer by the Live- 
stock Branch, respondent is authorized to put in effect a new schedule 
of rates and charges, embodying certain modifications and, for good 
cause shown, this order shall become effective in less than thirty days. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Lynn S. Kemper, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


Ge. cel, ee 


CC  ——— ae a 








MARKET AGENCIES, UNION STOCK YDS. 689 
Cite as 13 A.D. 688 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 e¢ seq.). 

The respondents are now operating under an order issued on 
July 1, 1954, continuing in effect to and including August 8, 1954, 
the order of June 22, 1953 (12 A.D. 765), which authorized them 
to put into effect the current schedule of rates and charges. 

On May 17, 1954, respondents filed a petition requesting 
authority to put into effect a new schedule of rates and charges, 
designated as Tariff No. 17 and filed with the petition, which 
contains certain modifications of the currently authorized 
schedule. Notice of this petition was published in the Federal 
Register on June 3, 1954 (19 F.R. 3283), and all interested per- 
sons were afforded an opportunity to be heard in the matter. No 
interested person has notified the Hearing Clerk of a desire 
to be heard. 

On July 9, 1954, the attorney for the Livestock Division, Agri- 
cultural Marketing Service, filed an answer recommending that 
an order be issued authorizing respondents to put into effect and 
assess the new schedule of rates and charges to and including 
January 31, 1955. The answer further recommended that the 
proposed order be made effective as soon as possible and that the 
reporting requirements contained in the order of June 12, 1950 
(9 A.D. 703), be continued in affect as a part of the order to be 
issued. 

On July 13, 1954, respondents filed a telegram concurring in 
the answer of the Livestock Division. 

Inasmuch as the parties are agreed, the respondents are 
authorized beginning on the effective date of this order to put 
into effect the new schedule of rates and charges requested in 
their petition filed on May 17, 1954, and to assess such schedule 
during the life of this order. The reporting requirements con- 
tained in the order of June 12, 1950 (9 A.D. 703), are continued 
in effect as a part of this order. 


The respondents who must comply with this order on its 
effective date wish to have it become effective as soon as possible. 
All interested persons have been afforded an opportunity to be 
heard upon the petition for increased rates and charges. The 
Packers and Stockyards Act provides that orders of this nature 
shall not become effective in less than five days after their date. 
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Undue delay in making this order effective may adversely affect 
the marketing of livestock. Accordingly, good cause is found for 
making this order effective in less than 30 days. 

This order shall become effective on July 26, 1954, and remain 
in effect to and including January 31, 1955, unless changed by 
further order before the latter date. Copies hereof shall be served 
upon the parties by registered mail or in person. 


(No. 3966) 


In re CHATTANOOGA UNION STOCK YARDS. P&S Docket No. 1598. 
Decided July 22, 1954. 


Continuation of Rates and Charges 


Respondent’s petition requesting that the current schedule of rates and 
charges be continued in effect to and including August 1, 1955, granted, 
unless changed by further order before the latter date. 


Mr. John L. Currin for Livestock Division, Agricultura] Marketing Service. 
Chattanooga Union Stock Yards, of Chattanooga, Tennessee, respondent, 
pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 e¢ seq.). 

The respondent is now operating under an order issued on 
July 21, 1953 (12 A.D. 848), authorizing the assessment of the 
current schedule of rates and charges to and including August 1, 
1954, 


By a petition filed on June 14, 1954, respondent has requested 
that the current rates and charges “be continued for one year 
to August 1, 1955.” Prior to the issuance of the order of July 21, 
1953, authorizing increases in rates and charges, notice of the 
petition therefor was given to the public, and, although interested 
persons were afforded an opportunity to be heard in the matter, 
no interested person notified the Hearing Clerk of a desire to be 
heard. Inasmuch as the present petition does not involve an in- 
crease of rates and charges lawfully prescribed by the Secretary 
or new rates and charges for services not heretofore covered by 
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order, it is found that further notice and public procedure on 
this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted and that an order be issued continuing in effect to and 
including August 1, 1955, the order of July 21, 1953. 

Since the parties are agreed, the petition is granted and the 
order of July 21, 1953, is continued in effect to and including 
August 1, 1955, unless changed by further order before the lat- 
ter date. 

It is desired that this order become effective on August 2, 1954. 
The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, good cause is found 
for making it effective in less than 30 days. 

This order shall become effective on August 2, 1954, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 3967) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 143. Decided July 23, 1954. 


Modification of Rates and Charges 
Headnotes in 13 A.D. 688, applicable here. 
Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Charles B. Heinemann, Jr., of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

Respondents are now operating under an order issued on July 
20, 1954, continuing in effect to and including August 25, 1954, 
the order of August 19, 1952 (11 A.D. 701), which authorized 
respondents to put into effect the current schedule of rates and 
charges. 

By their petition filed on March 31, 1954, respondents request 
authority to put into effect for a period of two years a new 
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schedule of rates and charges, designated as Tariff No. 15 and 
filed with the petition, which contains certain modifications of 
the currently authorized schedule. Notice of the filing of the 
petition and its contents was published in the Federal Register 
on April 15, 1954 (19 F.R. 2185), and all interested persons were 
afforded an opportunity to be heard in the matter. No interested 
person has notified the Hearing Clerk of a desire to be heard. 

On July 21, 1954, the attorney for the Livestock Division, 
Agricultural Marketing Service, filed an answer stating that as a 
result of a detailed study of the reasonableness of the proposed 
rates and charges and negotiation with respondents, it was the 
opinion of the Division that certain of the increased rates and 
charges sought by respondents could not be justified. The answer 
stated, however, that the Livestock Division felt some increases 
in the currently authorized rates and charges are justified. Ac- 
cordingly, the Division recommended the issuance of an order 
authorizing respondents to file and put into effect for a period 
of two years expiring on July 31, 1956, a new schedule of rates 
and charges embodying certain modified rates and charges and 
tariff provisions set forth in full in the answer. The recommenda- 
tion of the Livestock Division was made upon the condition that 
the reporting requirements of the order of August 19, 1952, be 
continued in effect as a part of the order to be issued. 

On July 21, 1954, respondents, by their attorney, concurred in 
the answer filed by the Livestock Division on that date and agreed 
to comply with the recommended reporting requirements. 

Inasmuch as the rates and charges agreed upon by the parties 
will produce aggregate revenues lower than would have been pro- 
duced by the corresponding rates and charges which were pub- 
lished in the Federal Register on April 15, 1954, it is found that 
further notice and public procedure on this order are unnecessary. 

Since the parties are agreed, the respondents are authorized to 
file a new schedule of rates and charges embodying the modified 
rates and charges and tariff provisions set forth in the answer 
of the Livestock Division filed on July 21, 1954, and, beginning 
on the effective date of this order to put such new schedule into 
effect. The reporting requirements of the order of August 19, 
1952, are hereby continued in effect as a part of this order. 

The respondents who must comply with this order on its 
effective date wish to have it become effective as soon as possible. 
All interested persons have been afforded an opportunity to be 
heard in the matter. The Packers and Stockyards Act provides 
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that orders of this nature shall not become effective in less than 
five days after their date. Any undue delay in making this order 
effective may adversely affect the marketing of livestock. Accord- 
ingly, good cause is found for making it effective in less than 
30 days. 

This order shall become effective on August 1, 1954, and remain 
in effect to and including July 31, 1956, unless changed by 
further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3968) 
In re C. H. O’HORN. P&S Docket No. 2078. Decided July 28, 1954. 


Suspension of Registration Held in Abeyance—Cease and 

Desist—Violation of Act—Causing False Names of Pur- 

chasers of Livestock to Be Shown in Records and Ac- 
counts—Consent Order 


Where respondent admitted the material facts set out in the Order of 
Inquiry and consented to the issuance of a cease and desist order, with- 
out oral hearing, respondent is ordered to cease and desist from engaging 
in the practice of showing incorrect names of purchasers of livestock to 
be made in respondent’s own accounts and in the accounts of the stock- 
yard, and respondent’s registration is suspended for thirty days, such 
suspension to be held in abeyance and not to become effective unless 
within two years respondent shall again violate the act or regulations. 


Mr. Lowell E, Miller for Livestock Division, Agricultura] Marketing Service. 
Mr. Charles E. Dierker, of Oklahoma City, Oklahoma, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act,” initiated by an order of inquiry and 
notice of hearing filed on September 30, 1953, by the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion (now Director of the Livestock Division, Agriculture Market- 
ing Service). Respondent is charged with violating certain pro- 
visions of the act and the regulations issued thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the “regulations.” Re- 
spondent filed an answer on October 23, 1953, in which he ad- 
mitted certain of the facts alleged in the order of inquiry, denied 
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any wilful violation of the act or the regulations, and requested an 
oral hearing. Subsequently, on July 7, 1954, respondent filed an 
amended answer admitting the facts alleged in the order of 
inquiry and consenting to the issuance, without an oral hearing, 
of an order requiring him to cease and desist from the practices 
complained of in the order of inquiry and suspending his registra- 
tion under the act for a period of 30 days, such suspension to be 
held in abeyance for a period of two years unless within such 
time respondent shall be found to have again violated the act or 
the regulations. The Livestock Division, by its attorney, has 
recommended that the order consented to by respondent be 
entered. 
FINDINGS OF FACT 


1. The Oklahoma National Stock Yards, Oklahoma City, 
Oklahoma, hereinafter referred to as the “stockyard,” was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a market agency to buy livestock on a commission basis and 
as a dealer to buy and sell livestock for his own account, at the 
stockyard, and at all times mentioned herein respondent was so 
registered. 


8. Respondent, at the stockyard, on the twenty-six occasions 
referred to in paragraph III of the order of inquiry and at divers 
other times during the period of August through December, 1952, 
and in connection with the sale by him of the cattle referred to 
in said paragraph, made or caused to be made bills or invoices, 
copies of which were made a part of his accounts and records, 
representing the purchaser of the cattle to be “R. Woods,” 
whereas the purchaser of the cattle was A. C. (Art) Naylor. 


4, Respondent, at the stockyard, on the thirty-three occasions 
referred to in paragraph IV of the order of inquiry and at divers 
other times during the period of July through December, 1952, 
and in connection with the sale by him of the cattle referred to 
in said paragraph, made or caused to be made entries in gate 
releases which variously represented the consignee of the cattle 
to be “R. Woods,” “R. Wood,” “Woods,” “C. Underwood,” or 
“C. Underhill,” whereas the consignee of the cattle was A. C. 
(Art) Naylor. Copies of said gate releases were made a part of 
the accounts and records of the Oklahoma National Stockyards 
Company, a corporation subject to the provisions of the act. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
it is concluded that respondent has wilfully violated sections 
312(a) and 401 of the act (7 U.S.C. 213a, 221) and section 10 of 
an act entitled “An Act to Create a Federal Trade Commission, 
to define its powers and duties, and for other purposes” (15 
U.S.C. 50), which section is incorporated in and made a part of 
the act by virtue of the provisions of section 402 of the act 
(7 U.S.C. 222). 

Inasmuch as the respondent has agreed to a consent disposition 
of this case and complainant has recommended that the order 
consented to by respondent be issued, the order will be entered. 


ORDER 


Respondent shall cease and desist from the violations set forth 
in the Findings of Fact. 

Respondent’s registration under the act is suspended for a 
period of thirty days, such suspension to be held in abeyance and 
not to become effective unless within two years from the effective 
date of this order respondent shall be found, after opportunity 
for hearing, to have again violated the act or the regulations. 

This order shall become effective on the sixth day after its 
service, and copies hereof shall be served upon the parties by 
registered mail or in person. 


VACATION OF STAY ORDERS 
(No. 3969) 


In re BURTON W. BrRoDIE. P&S Docket No. 1960. Decided July 
22, 1954. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3970) 


In re ANTHONY J. CELLA. P&S Docket No. 1937. Decided July 
22, 1954. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3971) 


In re JOHN H. CELLA, P&S Docket No. 1938. Decided July 22, 
1954. Decision by Thomas J. Flavin, Judicial Officer. 
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(No. 3972) 


In re J. L. DOYLE. P&S Docket No. 1983. Decided July 22, 1954. 
Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3973) 


In re GEORGE H. FRICKMAN AND ROY R. SMITH, D/B/A FRICK- 
MAN AND SMITH. P&S Docket No. 1994. Decided July 22, 1954. 
Decision by Thomas J. Flavin, Judicial Officer. 


No. 3974) 


In re EDWARD T. GEAREN. P&S Docket No. 1987. Decided July 
22, 1954. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3975) 


In re EDWARD F. KONDELIK. P&S Docket No. 1990. Decided 
July 22, 1954. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3976) 


In re MORRIS J. MEYER. P&S Docket No. 1959. Decided July 
22, 1954. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3977) 


In re FRANK W. O’BRIEN. P&S Docket No. 1988. Decided July 
22, 1954. Decision by Thomas J. Flavin, Judicial Officer. 
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(No. 3978) 
PACA Docket No. 5760. Decided July 2, 1954. 


Dismissal—Failure to Sustain Allegations of Complaint— 
Burden of Proof 


Where complainant alleged that respondent was indebted to complainant for 
an advance in connection with five truckloads of watermelons shipped 
from respondent to complainant on consignment, but where complainant 
failed to appear or submit evidence at the hearing, held, the burden of 
proof is upon the complainant to establish the terms and conditions of 
the contract or contracts relied upon, compliance therewith by com- 
plainant, breach thereof by respondent, and the damages sustained, and 
as complainant has failed to sustain that burden, the complaint is 
dismissed. 

Complainant pro se. Respondent pro se. Mr. Cleve W. Allen, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on March 10, 1952, and an amend- 
ment thereto was filed on December 1, 1952. Complainant alleges 
that by contracts entered into on or about July 7 and 9, 1951, 
respondent agreed to ship to complainant on consignment a total 
of five truckloads of watermelons; that in connection with the 
contracts complainant advanced to respondent $1,161.62, includ- 
ing costs of transmission, but that respondent failed to ship the 
watermelons. Complainant seeks to recover $746.44, the difference 
between the advance of $1,161.62 and $415.18, which is alleged 
to be the net proceeds due respondent on four truckloads of 
watermelons received on consignment from respondent prior to 
July 7, 1951. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served on the re- 
spondent by registered mail on May 4, 1952. A copy of the report 
of investigation was served on complainant by registered mail on 
April 9, 1952. 

Respondent filed an answer on May 28, 1952, denying that the 
watermelons shipped to complainant were on consignment and 
alleging that they were sold to complainant. In an amendment 
filed on January 10, 1953, respondent alleges that the first truck- 
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load of watermelons shipped to complainant was on consignment 
and that complainant agreed to buy the next four truckloads. 
Respondent requested an oral hearing. 

An oral hearing was held at * * *, on September 23, 1953. 
Complainant did not appear personally or by counsel, and no 
witnesses appeared for complainant. Respondent appeared in per- 
son and testified in his own behalf. Neither complainant nor 
respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, * * *, is an individual whose address is 
* * * 

2. Respondent, * * *, is an individual whose address is * * *. 
At the time of the transactions here involved respondent was not 
licensed under the act but was subject to license and subsequent 
to receipt of an application together with the fee and accrued 
arrearage a license was issued to respondent. 


3. In the course of interstate commerce, respondent shipped 
to complainant from loading points in * * * four lots or truck- 
loads of watermelons that arrived in * * *, on June 30, July 3, 
July 4, and July 5, 1951, respectively. 

4. By telegraphic money orders complainant furnished re- 
spondent funds, as follows: July 7, 1951—$650; July 9, 1951— 
$500. The cost of transmitting these funds was $11.62. 

5. The evidence is insufficient to establish the terms and con- 
ditions of the contracts or other arrangements between the 
parties. 

6. Formal complaint was filed on March 10, 1952, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant did not appear or submit any proof at the oral 
hearing in this proceeding. Respondent’s testimony tends to show 
an outright sale to complainant, by oral contract, of certain lots 
or loads of watermelons for which the funds transmitted to 
‘ respondent by complainant were in payment, or partial payment. 
However, respondent’s testimony is insufficient as to identifica- 
tion of specific lots or loads and as to other details to establish 
the terms and conditions of the contracts or other arrangements 
between the parties. 
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The burden of proof is upon the complainant to establish the 
terms and conditions of the contract or contracts relied upon, 
compliance therewith by complainant, breach thereof by respond- 
ent, and the damages sustained. Anonymous Decisions, 5 A.D. 
565, 7 A.D. 579, and 10 A.D. 1368. Complainant has failed to 
sustain that burden. It is concluded, therefore, that the complaint 
should be dismissed. 


‘ ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3979) 
PACA Docket No. 5912. Decided July 8, 1954. 


Dismissal—Failure to Establish Breach of Warranty— 
F.0.B. Sale—Suitable Shipping Condition 


Where complainant purchased a carload of potatoes on an f.o.b. basis, 
destination Kansas City, Missouri, but no evidence was introduced as 
to the condition of the potatoes on arrival, held, in the absence of any 
evidence to establish a breach of warranty that the potatoes were in 
a suitable shipping condition as required in an f.o.b, sale, the complaint 
is dismissed. 


Extent of Warranty of Suitable Shipping Condition— 
F.O.B. Sale 


Where the buyer’s address differs from the specified destination, held, there 
is no presumption that the produce will be diverted elsewhere, and even 
knowledge on the part of the seller that the produce will be shipped 
beyond the point specified in the contract does not extend the warranty 
to other destinations, 

Mr. Robert B. Holden, of Holden & Holden, of Idaho Falls, Idaho, for com- 
plainant. Mr. Gilbert C. St. Clair, of St. Clair & St. Clair, of Idaho Falls, 
Idaho, for respondent. Mr. David S. Kaplan, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


On October 23, 1952, an informal complaint was received and 
a formal complaint was filed on January 12, 1953. It is alleged 
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that on September 10, 1952, complainant purchased from respond- 
ent a car of U. S. No. 1, Size A, Russet potatoes at a price of 
$4.40 per hundredweight f.o.b. * * *, that complainant sold and 
diverted the shipment to a customer in * * *, that upon arrival 
in * * * the shipment was justifiably rejected by the customer 
because of decay; that the decay indicated that the potatoes must 
have been in a condition unsuitable for shipping when shipped; 
and that complainant disposed of the car eventually for a net 
price of $451.54. Complainant prays for damages of $1,192.37, 
the difference between the sales price under the * * * order, less 
freight, and the $451.54 net proceeds realized from the resale of 
the shipment. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 24, 1953, by 
registered mail. On January 26, 1953, a copy of the report of 
investigation and a copy of the formal complaint were served 
upon respondent by registered mail. 

Respondent filed an answer to the complaint on January 30, 
1953, denying any liability to complainant. Respondent alleges 
the sale was on an f.o.b. acceptance basis; that complainant’s 
agent inspected the potatoes at the time of loading; that the 
potatoes were in suitable shipping condition; and that any 
deterioration resulted from complainant’s handling and icing 
instructions. 

An oral hearing was held at * * *, on December 15, 1953, at 
which both parties were represented by counsel. Testimony for 
complainant was given by * * *, complainant’s agent in * * *; 
testimony for respondent was given by * * *, one of the partners 
in respondent firm, and by * * *, an employee of respondent. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post office 
address is * * *. 

2. Respondent is a partnership composed of * * *, and * * *, 
doing business as * * *, whose address is * * *. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 

3. On or about September 10, 1952, in the course of inter- 
state commerce, respondent entered into a contract to sell to 
complainant a carload of grade U. S. No. 1, Size A, Russet pota- 
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toes at the agreed price of $4.40 per hundredweight, f.0.b. * * *. 
Complainant requested that the potatoes be shipped to * * *, under 
rule 240, which meant one icing at * * * and no further icing. 


4, On or about September 10, 1952, pursuant to said contract, 
car PFE 93833, containing 360 100-pound sacks of potatoes, was 
shipped from * * * to * * *, The shipment was officially inspected 
between 4 p.m. and 6 p.m. on September 10, 1952. The grade of 
the potatoes was certified as U. S. No. 1, Size A. The quality and 
condition of the potatoes was certified as follows: 

“Firm, mostly slightly skinned, some practically no skinning; 
washed, generally clean; mostly well, some fairly well shaped. 
Less than 14 of 1% soft rot. Grade defects within tolerances.” 


5. On or about September 10, 1952, pursuant to the contract 
described above, respondent billed complainant for $1,584, the 
total price of 360 100-pound sacks at the contract rate of $4.40 
per hundredweight f.o.b. Complainant paid this bill. 


6. On or about September 11, 1952, complainant diverted car 
PFE 93833 to its customer at * * * with whom it had a contract 
for the purchase of a car of U.S. No. 1, Size A, potatoes at a price 
of $6.35 per hundredweight delivered. Complainant directed that 
the diverted car be shipped under Rule 247, which meant one 
re-icing at * * * and no further icing. 

7. At 1 p.m. on September 18, 1952, the shipment received a 
Federal inspection in * * *. The inspection certificate contains the 
following entries: 

“Condition of car: Hatch covers closed; plugs in, ice 4 feet 
from top of bunkers. Floor racks papered. 

“Condition of load and containers: Through load, bottom 
layer 6 rows on end, on top of which 3 layers, 3 or 2 rows 
crosswise. Most sacks no spots many show small wet dis- 
colored spots. Load shifted from bunkerwall, A end of car, 
from 1 foot in bottom layer to 2 feet in top layer, few sacks 
toppled over into space. 

“Temperature of product: Doorways: Top 49° F., Bottom 
45° F. 

“Condition: General firm. Average 1% sunken discolored 
areas, sticky. Potatoes in contact with floor racks show 1% 
damage for bottom layer by large flattened discolored bruises, 
remaining layers show none of above described condition. 
1 to 12% decay, averaging approximately 5%, generally Pink 
Rot, mostly advance stages, many initial.” 


DETROIT PUBLIC LIBRARY 
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8. On September 18, 1952, complainant’s purchaser in * * * 
rejected the shipment on account of condition. Respondent was 
notified of the rejection. The potatoes were resold by complainant 
in * * * sometime after September 22, 1952, for a price of $3.75 
per hundredweight which netted complainant $451.54 after pay- 
ment of freight and brokerage. 


9. Formal complaint was filed on January 12, 1953, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant’s position in this proceeding appears to be as 
follows: it contracted to purchase a carload of potatoes on the 
basis of a description—U. S. No. 1, Size A—f.o.b. shipping point; 
that under these terms respondent was required to ship potatoes 
which were in suitable shipping condition; and that the potatoes 
shipped by respondent were not in suitable shipping condition. 
On the other hand, respondent contends that complainant’s agent, 
* * * purchased the potatoes after inspection and on the basis 
of f.o.b. acceptance, and that complainant is without recourse in 
this type of transaction insofar as the quality and condition of 
the potatoes is concerned. 

The evidence establishes that * * * saw potatoes being graded 
in respondent’s warehouse on the afternoon of September 10, 
1952, that a carload of potatoes for another customer was being 
loaded at the time, and that * * * asked for a carload from the 
same lot. Both witnesses for respondent testified that at the time 
of * * * visit the carload subsequently shipped to complainant 
contained one or two tiers of potatoes and that * * * entered this 
car. * * * testified that he agreed to purchase one carload of U. S. 
No. 1 potatoes at $4.40 per hundredweight f.o.b. He denied that 
he inspected the partly loaded car. * * * testified that the basis 
of sale was f.o.b. The invoice sent by respondent to complainant 
reads “366/100# Sax #+1A Russets Golden West Brand ... 4.40 
Cut FOB.” From all of the evidence before us, it is concluded that 
complainant’s agent did not purchase the carload of potatoes on 
the basis of his inspection, but contracted to purchase a carload 
of potatoes grading U. S. No. 1, Size A, on an f.o.b. basis. 

The term “f.o.b.”, as defined by section 46.24(i) of the regula- 
tions under the act, “means that the produce . . . sold is to be 
placed free on board the... car... at shipping point, in suitable 
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shipping condition, and that the buyer assumes all risk of damage 
and delay in transit not caused by the shipper .. .” Section 
46.24(j) defines “suitable shipping condition” in relation to direct 
shipments as meaning “that the commodity, at time of billing, is 
in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the contract 
of sale.” 


It will be seen that a most important point to be considered in 
this case in applying the suitable shipping condition rule is the 
destination specified in the contract of sale. The only destination 
point specified by complainant was * * *. Thus it appears that 
respondent, under the contract in this case, warranted that on 
September 10, 1952, the date of shipment, the potatoes were in a 
condition which, if the shipment was handled under normal 
transportation service and conditions, would assure delivery at 
* * * without abnormal deterioration. 


Complainant apparently seeks to avoid the effect of the suitable 
shipping condition rule and to further extend the warranty by 
allegations that “it is a known fact throughout the industry that 


Kansas City, Missouri, is a common gateway used by the trade 
for diversion purposes and is not necessarily construed as final 
destination” and that “respondent knew that complainant was 
not, and is not, domiciled in Kansas City, Missouri.” It is well 
established, however, that the fact that a buyer’s address differs 
from his specified destination point gives rise to no binding pre- 
sumption as to the intended destination point of the shipment 
(Anonymous, 10 A.D. 1334, 13840) and that even knowledge on the 
part of a seller that his buyer may be expected to forward the 
shipment past the point specified in the contract does not extend 
the warranty to other destinations. Anonymous, 3 A.D. 425, 430; 
Anonymous, 10 A.D. 1334, 13841. Furthermore, it was admitted at 
the hearing by complainant’s agent * * * that complainant some- 
times sells cars in Kansas City, Missouri, and that respondent had 
no way of knowing this was not such a car. 


The remaining question is whether the potatoes in car PFE 
93833 were abnormally deteriorated on arrival at * * *. The pota- 
toes were not inspected at that point. In the absence of any evi- 
dence as to the amount of decay at * * *, we have no basis for 
holding that the potatoes were abnormally deteriorated. For this 
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reason we need not consider respondent’s further contention that 
complainant did not order adequate icing and the shipment was 
delayed in transit between * * * and * * *. 


It is concluded that the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3980) 


GARDEN STATE PACKING COMPANY, INC. v. JACK KRAKOWITZ. 
PACA Docket No. 6272. Decided July 13, 1954. 


Failure to Pay Purchase Price of Blueberries—Default 


Where complainant claimed reparation in the amount of the purchase price 
of one truckload of blueberries which respondent accepted upon delivery, 
held, that by failing to file an answer, respondent is deemed to have 
admitted the material facts alleged in the complaint and waived an oral 
hearing, as provided by the rules of practice, and its failure to pay the 
purchase price constitutes a violation of section 2 of the act, for which 
reparation should be awarded to complainant, 


Garden State Packing Co., of Hammonton, New Jersey, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on March 11, 1954, in which com- 
plainant alleges that in July 1953, it sold and delivered to respond- 
ent one truckload of frozen cultivated blueberries, but that 
respondent has failed to pay any part of the agreed purchase 
price. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on May 22, 1954. A copy of the report of investigation was 
served upon complainant on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
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within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedings. 


FINDINGS OF FACT 


1. Complainant, Garden State Packing Company, is a corpora- 
tion, whose address is Whitehorse Pike, R.F.D. 2, Hammonton, 
New Jersey. 


2. Respondent is an individual, Jack Krakowitz, whose address 
is 90 West Broadway, New York, New York. At the time of the 
transaction complained of herein, respondent was licensed under 
the Act. 


3. On or about July 25, 1953, in the course of interstate com- 
merce, complainant sold to respondent 100/22# cans, or 2,200 
pounds, of frozen cultivated blueberries, at 26 cents per pound, 
for the total agreed purchase price of $572, f.o.b. shipping point. 


4. On or about July 29, 1958, blueberries conforming to the 
terms of the contract were shipped by motor truck from Glass- 
boro, New Jersey, to the Hudson Refrigerating Company at Jer- 
sey City, New Jersey, and were thereafter shipped in interstate 
commerce to New York, New York. 


5. Upon arrival at destination, respondent accepted the blue- 
berries in compliance with said contract of sale, but has not paid 
the purchase price of $572, or any part thereof. 


6. Formal complaint was filed on March 11, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 

The facts thus admitted are that in July 1953, complainant sold 
to respondent 2,200 pounds of frozen blueberries for $572; that 
blueberries conforming to the terms of the contract were shipped 
by complainant in interstate commerce; that respondent accepted 
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the blueberries upon arrival without complaint; and that respond- 
ent has not paid complainant the agreed purchase price of $572, 
or any part thereof. 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price for the blueberries is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $572, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $572, with interest 
thereon at the rate of 5 percent per annum from August 1, 1953, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3981) 


PACA Docket No. 6041. Decided July 18, 1954. 


Dismissal—Failure to Sustain Allegations of Complaint— 
Burden of Proof 


Where complainant sought damages as a result of the alleged unlawful 
rejection of cull potatoes by respondent, and where it appears that 
complainant did not submit evidence to show compliance on the part of 
complainant with the terms of the contract of sale, held, respondent’s 
rejection of the potatoes was not without reasonable cause as com- 
plainant has not sustained its burden of proof establishing the terms and 
conditions of the contract relied upon, compliance therewith by com- 
plainant, breach thereof by respondent, and damages suffered, and, 
accordingly, the complaint is dismissed. 


Complainant pro se. Respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq). 
In a formal complaint filed on June 29, 1958, complainant alleges, 
in effect, a rejection without reasonable cause on the part of 
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respondent of a carload of cull potatoes sold and delivered to 
respondent in November 1952. Complainant is seeking damages 
as a result of the alleged unlawful rejection in the amount of 
$863.41. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent by registered mail on July 15, 1953. On the same date, 
complainant was served with a copy of the report of investigation. 
Respondent filed an answer to the complaint on July 27, 1953, 
in which he contends that he had substantial cause to reject the 
car of potatoes since complainant failed to comply with certain 
terms of the contract, with particular reference to the provision 
that the potatoes were to be in plain bags and tagged “culls”; 
also, that complainant shipped 500 bags instead of 450 as ordered. 
Respondent also contended that the potatoes upon arrival showed 
an average of 4% soft rot. 


Although the amount claimed is in excess of $500, the parties 
did not request an oral hearing, and the issues are determined in 
accordance with the shortened method of procedure provided for 


in the rules of practice. Pursuant to this procedure, complainant 
was afforded an opportunity to file an Opening Statement of Facts, 
and respondent was likewise given time in which to file an 
Answering Statement. Neither party filed a statement of facts, 
and the evidence consists only of the report of investigation with 
attached exhibits. 


— 


FINDINGS OF FACT 


~_- i 2 Kh er 


1. Complainant, * * *, is a corporation, whose address is * * *. 


2. Respondent is an individual, * * *, whose address is * * *. 
At the time of the transaction complained of, respondent was 
licensed under the Act. 


3. On or about November 6, 1952, in the course of interstate 
commerce, complainant sold to respondent 450 hundred-pound 
sacks of Size A, Maine cull potatoes, at $2.40 per sack, f.o.b. 
shipping point, shipment to be made as soon as possible. The 
contract also provided that the potatoes were to be shipped in new 
plain burlap bags, not stamped “cull” potatoes, but that they 
should be tagged “culls.” 
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4. The contract of purchase and sale was negotiated by * * * 
who acted in the transaction as agent for both complainant and 
respondent. 


5. On November 11, 1952, complainant shipped from loading 
point in the State of Maine, in interstate commerce, to respondent 
at * * * 500 hundred-pound sacks of round white potatoes, branded 
on the sacks “Maine Potatoes, Culls, 100 Ibs. net, * * *.” 


6. Upon arrival of the carload of potatoes at destination, 
respondent inspected the potatoes and promptly notified the 
broker that the potatoes would not be accepted since they did not 
conform to contract specifications, including decay ranging from 
2 to 12%. A Federal inspection report, dated November 19, 1952, 
at 1:10 p.m., showed an average of “approximately 4% wet break- 
down and soft rot.” 


7. On November 19, the broker notified complainant by wire 
the results of the Federal inspection and that the broker was 
unable to get respondent to accept the potatoes. On the following 
day, complainant authorized the broker to sell the potatoes “for 
account of whom it may concern.” 


8. The potatoes were resold to * * * at $2.00 per sack, deliv- 
ered, for a net price of $336.59, which sum was remitted to com- 
plainant by the broker. 


9. The formal complaint was filed on June 29, 1953, which 
was within 9 months after the cause of action is alleged to have 
accrued. 


CONCLUSIONS 


It is respondent’s contention that he had substantial cause to 
reject the car of potatoes upon arrival. He contends that the order 
for the potatoes was given to the broker with the clear under- 
standing that the potatoes were to be in plain bags, tagged culls, 
and that the shipment was to contain only 450 bags. Statements 
by the broker to the Department support respondent’s claim con- 
cerning the terms of sale. When the shipment arrived, inspection 
disclosed that the car contained 500 bags of potatoes, with the 
word “culls” branded or stamped on the burlap bags. As a further 
reason for rejecting the potatoes, respondent contends that they 
contained excessive decay or soft rot. 
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The burden of proof is upon complainant to establish the terms 
and conditions of the contract relied upon, compliance therewith 
by complainant, breach thereof by respondent, and the damages 
sustained. Anonymous Decision, 10 A.D. 1363. Complainant has 
not submitted the necessary evidence to show a compliance on the 
part of complainant with the terms of the contract of sale. In the 
first place, complainant shipped 50 bags in excess of the number 
called for by the contract, and, secondly, the potatoes were shipped 
in bags which were not tagged as culls, but were stamped on the 
outside with the word “culls,” in direct violation of the agreement 
between the parties. Complainant attempts to justify this action 
by stating it was informed that to ship cull potatoes in bags which 
were not stamped to show they were culls would be illegal under 
the law of the State of Maine. Even if this be true, complainant 
was not justified in attempting to fill the order placed by respond- 
ent in any manner which was not in conformity with the agree- 
ment and understanding of the parties. There is nothing to show 
that respondent was informed that cull potatoes could not be 
shipped in the manner requested, thus enabling him to accept or 
reject the substituted method of shipment. 


Since complainant did not ship potatoes in compliance with 
contract specifications, it must be concluded that respondent’s 
rejection of the potatoes was not without reasonable cause. Ac- 
cordingly, the complaint in this proceeding should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3982) 


SAM’L J. SHALLOW COMPANY v. FANEUIL FRUIT EXCHANGE, INC. 
PACA Docket No. 6274. Decided July 13, 1954. 


Failure to Pay Balance of Purchase Price of Fruit and 
Vegetables—Default 


Where complainant sought an award of reparation in the amount of the 
alleged unpaid balance of the purchase price of six lots of fruit and 
vegetables sold and delivered to respondent, held, that in accordance 
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with the rules of practice under the act, respondent, by failing to file 
an answer, admitted the material facts alleged in the complaint, and 
his failure to pay promptly to complainant the full agreed purchase 
price for the produce is a violation of section 2 of the act, for which 
reparation should be awarded to complainant. 


Sam’l J. Shallow Company, of Boston, Massachusetts, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on February 3, 1954. Complainant 
seeks an award of reparation in the amount of the alleged unpaid 
balance of the agreed purchase price of six lots of fruit and 
vegetables sold and delivered to respondent in August and Sep- 
tember 1953. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on May 22, 1954. A copy of the report of investigation was 
served upon complainant on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 

FINDINGS OF FACT 

1. Complainant, Sam’l J. Shallow Company, is a corporation, 
whose address is Boston Market Terminal, Boston 10, Massa- 
chusetts. 

2. Respondent, Faneuil Fruit Exchange, Inc., is a corporation, 
whose address is 235 Massachusetts Avenue, Boston, Massachu- 
setts. At the time of the transactions involved herein, respondent 
was licensed under the Act. 


8. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following lots of fruit and 
vegetables on the dates and terms indicated : 
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Unit Price 

Date Commodity (fob Boston) Extension 
(1953) (Mkt. Term.) 
Aug. 5 5 Bu. Bskts, Alabama New 

Sweet Potatoes 4,50 22.50 
Aug. 18 100 Texas Watermelons 1.00 100.00 
Aug. 17 10 Boxes California Bartlett 

Pears 5.00 50.00 
Aug. 25 10 Boxes California Bartlett 

Pears 6.00 60.00 
Aug, 81 10 Boxes California Bartlett 

Pears 6.00 60.00 
Sept. 18 10 Boxes Oregon Bartlett 

Pears 4.75 47.50 


Total $340.00 


4. Six lots of fruit and vegetables meeting the terms of the 
foregoing contracts were delivered on the dates of purchase to 
respondent’s truck at the Boston Market Terminal. 


5. Respondent accepted the fruit and vegetables and made no 
complaint with respect thereto. 


6. The total purchase price of the six lots of fruit and vege- 
tables is $340.00, of which respondent has paid only $20.00, leav- 


ing a balance due complainant on these shipments of $320.00. 


7. A formal complaint was filed on February 3, 1954, which 
was within 9 months after the several causes of action accrued. 


CONCLUSIONS 

Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c) ). 

Failure of respondent to pay promptly to complainant the full 
agreed purchase prices for the six lots of fruit and vegetables is 
a violation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $320.00, and the facts should be 
published. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $320.00, with 
interest thereon at the rate of 5 percent per annum from October 
1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3983) 


BATTISTINI BROTHERS v. LIBERTY PRODUCE COMPANY. PACA 
Docket No. 6284. Decided July 14, 1954. 


Failure to Pay Purchase Price of Mixed Produce—Default 


Where complainant claimed reparation in the amount of the purchase price 
of three truckloads of mixed produce which respondent accepted upon 
delivery, held, that by failing to file an answer, respondent is deemed to 
have admitted the material facts alleged in the complaint and waived 
an oral hearing, as provided by the rules of practice, and its failure to 
pay the purchase price constitutes a violation of section 2 of the act, 
for which reparation should be awarded to complainant. 


Lack of Jurisdiction for Mixed Nuts 
Mixed nuts are not a perishable agricultural commodity within the meaning 
of the act. 
Golbus & Golbus, of Chicago, Illinois, for complainant. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on April 29, 1954. Complainant 
alleges that in December 1953 and January 1954, it sold and 
shipped to respondent three truckloads of mixed produce, but that 
respondent has failed to pay any part of the purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on June 1,.1954. A copy of the report of investigation was 
served upon complainant’s attorney on the same date. 

At the time of service of the forma] complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of George J. Ma- 
honey, Louis Kaufman, W. A. Hill, and Joseph Mercurio, doing 
business as Battistini Brothers, whose address is 102 South Water 
Market, Chicago, Illinois. 
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2. Respondent is a partnership composed of Howard P. Bab- 
cock and Bert H. Ross, doing business as Liberty Produce Com- 
pany, whose address is 1960 Liberty Avenue, Beloit, Wisconsin. 
At the time of the transactions complained of herein, respondent 
was licensed under the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following lots of produce on 
the dates and at the prices indicated: 


December 21, 1953— 
Unit 

Commodity Price Gross 
1 ert Parsley $2.75 $ 2.75 
6 crtns 2 Imp. lettuce 2.25 13.50 
6 crts 4 Imp. lettuce 4.50 27.00 
5 erts new cabbage 2.15 10.75 
3 box hearts 1.65 4.95 
3 erts 3 Cal. Pascal celery 3.50 10.50 
3 crts 48-1# cello carrots 5.25 15.75 
1 bus fcy cukes 5.75 5.75 
2 bus med peppers 5.25 10.50 
1 ert 15 green onions 9.50 9.50 
6 certs 48-1 cello radishes 3.85 23.10 
4 half box sk 150 lemons 5.50 22.00 
2 boxes 100 Temple oranges 3.00 6.00 
4 boxes 150 tangerines 3.10 12.40 
4 boxes 176 tangerines 2.85 11.40 
2 boxes 200 sk Naval oranges 5.60 11.20 
3 boxes 176 sk Naval oranges 6.00 18.00 
2 boxes 80 grapefruit 3.00 6.00 
5 boxes 96 grapefruit 3.50 17.50 
3 lugs Imp. grapes 3.35 10.05 
2 lugs Almeria grapes 5.00 10.00 
1 lug 10 Avocado pears 1.40 1.40 
4 boxes 113 Rb apples 4.15 16.60 
4 boxes 150 Jonathan apples 3.90 15.60 
5 boxes 138 Del. apples 5.00 25.00 
5 boxes 125 Del. apples 5.15 25.75 
4 boxes 100 Del. apples 5.65 22.60 
3 boxes 88 Del. apples 6.25 18.75 
3 boxes 150 D’Anjou pears 4.40 13.20 
12 tubes 4 tomatoes 2.10 25.20 
1 ert 12 pineapples 3.00 3.00 
2 cs cello turnips 1.25 2.50 
4 cs cello parsnips 1.40 5.60 
8 ertns toss salad 1.00 8.00 
1 ert broccoli 4.75 4.75 
4 certs Calif. cauliflower 2.65 
8 box Howe cranberries 4.50 36.00 
2 bus collard greens 2.25 $ 514.93 
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January 8, 1954— 
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Unit 

Commodity Price 
box 96 grapefruit 3.75 
cs 10-4 limes 2.25 
erts cello turnips 1.25 
ertns cello parsnips 1.40 
box 126 Red Ball lemons 3.85 
box 150 Red Ball lemons 4.15 
ert Calif. cauliflower 3.15 
ertns toss salad 1.00 
cs sprouts 
erts collard greens 2.00 
bsk 2 cukes 
bus choice peppers 
fits 4 tomatoes 
certs #1 PR sweet potatoes 
box 150 D’Anjou pears 
lugs Emp grapes 
box 64 grapefruit 
box 96 pink grapefruit 
box 80 grapefruit 
box 220 bg oranges 

200 bg oranges 

176 bg oranges 

125 McIntosh apples 

150 bg oranges 

150 Jonathan apples 

125 Rb apples 

150 Del. apples 

138 Del. apples 
box 125 Del. apples 
box 113 Del. apples 
box 100 Del. apples 
sks Hg carrots 
certs 24-1 cello carrots 
erts 3 Calif. Pascal celery 


5 erts new cabbage 
2 erts Tex 6 green onions 


cert 48-1 cello radishes 
bsk 30 radishes 
bsk 30 radishes 
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January 15, 1954— 
Unit 

Commodity Price 

3 sks Wax bagoes 1.25 

2 box 176 Fla. oranges 3.75 

4 box 150 tangerines 2.50 

1 cs. sprouts 

5 ertns 2 lettuce Iceberg 8.75 

2 lugs fey Emp. grapes 3.50 

1 lug 20 avocados 2.25 

3 box 220 Naval oranges 5.00 

3 box 200 Naval oranges 5.25 

3 box 176 Naval oranges 5.25 

3 150 Naval oranges 5.25 

3 150 R.B. lemons 3.90 

2 96 pink grapefruit 3.50 

4 80 grapefruit 

4 96 grapefruit 

3 125 R.B. apples 

5 125 McIntosh apples 

3 150 Del. apples 

5 125 Del. apples 

3 certs collard greens 

1 cs 60 per limes 

1 ert 4 Texas endive 

3 certs cauliflower 

1 ert 50-6 green onions 

2 bsk 30 cello radishes 

2 bas 2 cukes 

3 erts 3 Calif. Pascal celery 

5 sks new cabbage 

6 sks Hg carrots 

10 certs 48-1 cello carrots 

6 crtns toss salad 

25 fits 4 tube tomatoes TE 396.82 


Total $1,368.11 
Credit memorandum $3.25 3.25 


Total $1,364.86 


4. Three lots of produce meeting the specifications of the fore- 
going contracts were shipped by complainant, in motor trucks, 
from loading points in the State of Illinois, in interstate com- 
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merce, to respondent at Beloit, Wisconsin. Upon arrival at destina- 
tion, respondent received and accepted the produce, but has not 
paid complainant the purchase price of $1,368.11, less $3.25 
credit, or any part thereof. 


5. Formal complaint was filed on April 29, 1954, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 


The facts thus admitted are that in December 1953 and January 
1954, complainant sold to respondent three truckloads of mixed 
produce; that produce which conformed to the terms of the con- 
tracts was shipped by complainant, in interstate commerce; that 
respondent accepted the produce upon arrival; and that respond- 
ent has not paid to complainant the agreed purchase price (less 
credit of $3.25) amounting to $1,364.86, or any part thereof. 


The item of $17.28, covering a quantity of mixed nuts purchased 
on December 21, 1953, has been deleted from the amount claimed 
herein, since nuts are not a perishable agricultural commodity 
within the meaning of the Act. Respondent’s failure to make full 
payment promptly to complainant for the produce purchased and 
accepted by it is in violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $1,364.86, with 
interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,364.86, with 
interest thereon at the rate of 5 percent per annum from February 
1, 1954, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3984) 


CONTINENTAL BANANA COMPANY v. BANANA House. PACA 
Docket No. 6265. Decided July 14, 1954. 


Failure to Pay Purchase Price of Bananas—Default 
Headnotes in 13 A.D. 704, applicable here. 


Continental Banana Company, of Brownsville, Texas, complainant, pro se. 
Mr, Allan C. Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on February 23, 1954. Complainant 
alleges that in August 1953, it sold and shipped to respondent 
three lots of bananas, but that respondent has failed to pay any 
part of the purchase prices. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on May 138, 1954. A copy of the report of investigation was 
served upon complainant on the same date. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Jose Miguel, trading as 
Continental Banana Company, whose address is P. O. Box 973, 
Brownsville, Texas. 


2. Respondent is an individual, Clarence Ear] Winters, trading 
as Banana House, whose address is 1600 Broadway, Kilgore, 
Texas. At the time of the transactions complained of herein, 
respondent was licensed under the Act. 
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3. In the course of foreign commerce and by oral contracts, 
complainant sold to respondent the following three lots of Mexican 
bananas on the dates and at the prices indicated : 

Price 
Date Weight Per Cut. Total 
August 8, 1953 26,570 Ibs. $7.50 $1,992.75 
August 12, 1953 27,430 Ibs. 7.50 2,057.25 
August 16, 1953 21,020 Ibs. 7.50 1,576.50 


Total $5,626.50 


4. Three lots of bananas received in foreign commerce and 
meeting the specifications of the foregoing contracts were shipped 
by motor truck from port of entry in the State of Texas to 
respondent at Kilgore, Texas. 

5. Upon arrival at destination, respondent received and 


accepted the bananas, but has not paid the purchase price of 
$5,626.50, or any part thereof. 


6. Formal complaint was filed on February 23, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c) ). 


The facts thus admitted are that between August 8, 1953, and 
August 16, 1953, complainant sold to respondent the bananas set 
forth in Finding of Fact No. 3 for the total amount of $5,626.50; 
that bananas which conformed to the terms of the contracts of 
purchase and sale were received by complainant in foreign com- 
merce and shipped to respondent; that respondent accepted the 
bananas as set forth in Finding of Fact No. 4; and that respond- 
ent has not paid to complainant the agreed purchase price of 
$5,626.50, or any part thereof. 


Respondent’s failure to make full payment promptly to com- 
plainant for the three lots of bananas is in violation of section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $5,626.50, with interest, and the facts should be 
published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $5,626.50, with 
interest thereon at the rate of 5 percent per annum from Septem- 
ber 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3985) 


EDWARD DILATUSH & Co. v. QUALITY HOUSE SPECIALTIES CORPORA- 
TION. PACA Docket No. 6212. Decided July 14, 1954. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Where complainant sought an award of reparation in the amount of the 
alleged unpaid balance of the purchase price of three lots of potatoes 
sold and delivered to respondent, held, that in accordance with the rules 
of practice under the act, respondent, by failing to file an answer, 
admitted the material facts alleged in the complaint and waived an oral 
hearing, and his failure to pay promptly to complainant the full agreed 
purchase price for the potatoes is a violation of section 2 of the act, for 
which reparation should be awarded to complainant. 


Edward Dilatush & Co., of Robbinsville, New Jersey, complainant, pro se. 
Mr, Allan C, Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed December 21, 1953. A formal com- 
plaint was filed February 3, 1954. Complainant seeks an award 
of reparation in the amount of the unpaid portion of the agreed 
purchase price of three lots of potatoes sold and delivered to 
respondent in October 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on February 19, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
was served upon respondent on May 18, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
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within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward L. Dilatush, trading 
as Edward Dilatush & Company, whose address is Main Street, 
Robbinsville, New Jersey. 


2. Respondent is a corporation, Quality House Specialties 
Corporation, whose address is 100 Hudson Street, New York, 
New York. At the time of the transactions involved herein re- 
spondent was not licensed under the act, but was subject to license. 
Respondent subsequently applied for license and has paid the 
annual license fee plus arrearage to cover the period during which 
the transactions involved herein took place. 


3. On October 7 and 14, 1953, in the course of interstate com- 
merce, complainant sold to respondent through brokers, Pope and 
Mooers, New York City, three lots of potatoes to be delivered by 
truck to respondent at South Portland, Maine, on a delivered basis 
as follows: 

10- 7-53 350 sacks Potatoes B’s $1.10 $385.00 


10-14-53 300 sacks Potatoes B’s 1.10 330.00 
10-14-53 326 sacks Potatoes #3 1.10 358.60 


4. On the dates of sale, complainant shipped by truck from 
loading points in the State of New Jersey to respondent at South 
Portland, Maine, three lots of potatoes meeting the specifications 
of the foregoing contracts. Upon arrival at destination respondent 
accepted the potatoes and made no complaint with respect thereto. 


5. The total agreed purchase price of the three lots of potatoes 
is $1,073.60. Respondent has paid $190 of the freight charges on 
the three lots, which sum has been credited against the purchase 
price, leaving a balance due and owing to complainant of $883.60, 
no part of which has been paid by respondent to complainant. 


6. Formal complaint was filed on February 3, 1954, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant the full agreed pur- 
chase price for the three lots of potatoes is a violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $883.60, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $883.60, with 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3986) 


Post & TABACK v. A. GOLDBERG PRODUCE Co., INC. PACA 
Docket No. 6280. Decided July 14, 1954. 


Failure to Pay Purchase Price of Celery—Default 


Where complainant claimed reparation in the amount of the purchase price 
of one shipment of celery which respondent accepted upon delivery, held, 
that by failing to file an answer, respondent is deemed to have admitted 
the material facts alleged in the complaint, as provided by the rules of 
practice, and its failure to pay the purchase price constitutes a violation 
of section 2 of the act, for which reparation should be awarded to 
complainant. 

Mr. Arthur Slavin, of New York, New York, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on May 12, 1954. Complainant seeks 
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an award of reparation in the amount of the alleged unpaid pur- 
chase price of a shipment of celery sold and delivered to respond- 
ent in March 1954. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on May 27, 1954. A copy of the report of investigation was 
served upon complainant’s attorney on May 19, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Mrs. Mollie 
Taback, Morris Post, Benjamin Taback, and Irving P. Silkowitz, 
doing business as Post & Taback, whose address is 341 Washing- 
ton Street, New York 13, New York. 


2. Respondent, A. Goldberg Produce Company, Inc., is a 
corporation, whose address is P. O. Box 991, Springfield, Massa- 
chusetts. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. On or about March 1, 1954, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 50 
crates of pascal celery, 214 dozen size, at the agreed price of 
$3.50 per crate, or a total purchase price of $175.00, f.o.b. com- 
plainant’s place of business, New York City. 


4. On or about March 1, 1954, complainant delivered and re- 
spondent accepted the shipment of celery in compliance with said 
contract of sale. 


5. The total purchase price of the celery is $175.00, no part 
of which has been paid by respondent to complainant. 


6. Formal complaint was filed on May 12, 1954, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, 
as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the shipment of celery is a violation of sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
the amount of $175.00, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $175.00, with in- 
terest thereon at the rate of 5 percent per annum from March 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3987) 


THE C. M. Kopp COMPANY v. HALL-HAAS & VESSEY, LTD. PACA 
Docket No. 6266. Decided July 22, 1954. 


Rejection of Commodity Without Reasonable Cause— 
Damages—Failure to Pay Loss on Resale of Apples 


Where complainant sought an award of reparation in the amount of the 
alleged loss sustained on a truckload of apples sold and delivered to 
respondent but rejected by respondent upon arrival, held, that by failing 
to file an answer respondent is deemed to have admitted the material 
facts alleged in the complaint and waived oral hearing, as provided in 
the rules of practice; that respondent’s rejection of the apples was 
without reasonable cause; and that reparation should be awarded to 
complainant for the damages sustained. 


Lack of Right to Recover Cost of Traveling Expenses 


The cost of travel expenses of complainant to personally handle the resale 
of apples is not properly allowable as an item of damages as there was 
no evidence to show that the resale could not have been handled satis- 
factorily by the broker who negotiated the original sale. 


Mr. A, C. Cherry, Yakima, Washington, for complainant. Mr. Allan C. 
Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on April 1, 1954. Complainant seeks 
an award of reparation in the amount of the alleged loss sus- 
tained on a truckload of apples sold and delivered to respondent 
but rejected by respondent upon arrival in October 1953. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on May 17, 1954. A copy of the report of investigation was 
served upon complainant on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Nothwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, The C. M. Kopp Company, 
whose address is P. O. Box 433, Yakima, Washington. 


2. Respondent is a corporation, Hall-Haas & Vessey, Ltd., 
whose address is 734 S. Central Avenue, Los Angeles, California. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about October 10, 19538, in the course of interstate 
commerce, complainant sold to respondent a truckload of loose, 
Combination Extra Fancy and Fancy Jonathan apples, 
214" /larger, consisting of 994 cartons 36 pounds each, or a total 
of 35,784 pounds at $.08 per pound, for a total agreed purchase 
price of $2,862.72, f.0.b. Cowiche, Washington. 


4. The contract was negotiated by Harvey Distributing Com- 
pany, Los Angeles, California, as broker, which issued a con- 
firmation of sale covering the terms agreed to by the parties. 


5. On or about October 31, 1953, after Federal inspection, 
complainant shipped apples meeting the requirements of the 
contract by truck from loading point in the State of Washington, 
in interstate commerce, to respondent at Los Angeles, California. 
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6. Upon arrival at destination, respondent rejected the 
apples. Complainant made a prompt and proper resale of the 
apples and realized net proceeds in the amount of $2,160.99. 


7. A formal complaint was filed on April 1, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of prac- 
tice (7 CFR 47.8(c)). 


The report of investigation indicates that respondent attempted 
to justify its rejection of the apples by claiming that they were 
excessively bruised and damaged upon arrival at destination. The 
evidence, however, is to the contrary, as indicated by inspection 
reports at destination. On the basis of the evidence, it must be 
concluded that respondent’s rejection of the apples was without 
reasonable cause and in violation of section 2 of the Act. Com- 
plainant is entitled to reparation against respondent for the 
damages sustained as a result of respondent’s unlawful rejection 
of the apples. 


The damages due complainant are the difference between the 
contract price of the apples sold to respondent, $2,862.72, and the 
proceeds realized by complainant upon a resale of the apples, 
$2,166.75, or the sum of $695.97. Complainant includes in his 
claim $151.90 to cover travel expenses from Yakima, Washing- 
ton, to Los Angeles, California. While the file indicates that a 
representative of complainant corporation travelled by plane 
from Yakima, Washington, to Los Angeles, California, and per- 
sonally handled the resale of the apples in question, it does not 
appear that this was a necessary item of expense in connection 
with the resale of the apples. The broker who handled the trans- 
action as agent for the parties was in almost daily contact by 
wire with complainant, and there is no evidence to show that 
the resale could not have been handled satisfactorily by the broker 
who negotiated the original sale. For these reasons, the travel 
expenses claimed by the complainant are not a proper item of 
damage and must be excluded. Complainant should be awarded 
damages in the amount of $695.97, with interest, and the facts 
should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $695.97, with in- 
terest thereon at the rate of 5 percent per annum from November 
1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3988) 


MICHAEL-SWANSON-BRADY PRODUCE CO. v. WALLIS BROKERAGE 
Co. PACA Docket No. 6263. Decided July 22, 1954. 


Rejection of Commodity without Reasonable Cause— 
Damages—Failure to Pay Loss on Resale of Potatoes— 
Liability of Agent for Undisclosed Principal’s Actions 


Where complainant alleged that it sold a carload of potatoes to respondent, 
as broker, for an undisclosed principal and that respondent later advised 
complainant that its buyer had decided to reject the potatoes, necessi- 
tating a resale at a loss, and where respondent failed to file an answer, 
held, respondent’s failure to file an answer constitutes an admission of 
the allegations; that the rejection was without reasonable cause; and 
that the respondent, as agent, is liable for damages sustained by com- 
plainant as a result of the undisclosed principal’s actions. 


Michael-Swanson-Brady Produce Company, of Kansas City, Missouri, com- 
plainant, pro se. Mr. Allan C. Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 26, 1954. A formal complaint 
was filed on April 30, 1954. Complainant seeks an award of repara- 
tion for damages sustained as a result of an alleged rejection 
without reasonable cause of a carload of potatoes purchased by 
respondent for delivery to an undisclosed principal or principals 
in February 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on May 8, 1954. A copy of the report 
of investigation and a copy of the formal complaint were served 
upon respondent on May 7, 1954. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Michael-Swanson-Brady Pro- 
duce Co., whose address is Moorhead, Minnesota. 


2. Respondent is an individual, E. P. Wallis, Jr., trading as 
Wallis Brokerage Co., whose address is P. O. Box 511, Selma, 
Alabama. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. On or about February 18, 1954, in the course of interstate 
commerce, complainant sold to respondent as a broker, for prompt 
shipment and delivery to an undisclosed principal or principals, 
one carload of Certified Blue Tag potatoes, consisting of 160 bags 
of Triumphs at $2.65 per cwt. and 200 bags of Cobblers at $2.55 


per cwt., delivered Selma, Alabama. The contract called for ship- 
ment of the car to Selma, Alabama, with orders for a stop for 
partial unloading at Demopolis, Alabama. It was agreed that the 
buyer or buyers would pay the charge for partial unloading which 
is provided for in the carrier’s tariff. 


4. Complainant agreed to pay respondent a 10¢ per bag bro- 
kerage fee for negotiating the aforesaid contract. 


5. On February 19, 1954, complainant shipped to itself at Min- 
neapolis, Minnesota, in car numbered FGEX 59308, 360 bags of 
potatoes meeting the specifications of the foregoing contract. On 
the morning of February 20, complainant wired respondent re- 
questing advice as to whom the car was to be consigned and 
invoiced. On February 22, 1954, respondent wired the seller 
advising that its buyer had “declined offer.” 


6. On or about February 27, complainant resold the carload 
of potatoes for respondent’s account to Jezzard Fruit Co., at 
Springfield, Missouri, which resale netted complainant $292.79. 


7. The agreed purchase price of the carload of potatoes, less 
freight charges and brokerage totaling $561.70, is $372.30. Com- 
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plainant’s damage is the difference between the contract price and 
the amount realized upon a resale of the potatoes following rejec- 
tion by the buyer or buyers, or $79.51. 


8. Formal complaint was filed on April 30, 1954, which was 
within 9 months from the time the cause of action herein alleged 
accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


The record shows that respondent advised complainant by letter 
dated February 18, 1954, which was received at complainant’s 
place of business on or about February 22, as follows: 


“We regret that we were unable to complete car of seed pota- 
toes quoted us today. One of the buyers who intended par- 
ticipating in this car stated that he had covered his trade 
thoroughly on potatoes and felt that he could not use an 
additional order at this time. * * *” 

It is a well established rule of law that an agent acting for an 


undisclosed principal may be held liable for damages sustained 
as a result of the undisclosed principal’s actions. 


Rejection of the carload of potatoes was without reasonable 
cause and in violation of section 2 of the Act. Respondent, in act- 
ing for an undisclosed principal or principals, became liable to 
complainant for damages sustained as a direct result of the 
unjustified rejection. Complainant should be awarded reparation 
against respondent in the amount of $79.51, with interest, and 
the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shal] 
pay to complainant, as reparation, the sum of $79.51, with interest 
thereon at the rate of 5 percent per annum from March 1, 1954, 
until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3989) 


S. NIGHTINGALE AND COMPANY v. CHARLES SCHWENK. PACA 
Docket No. 6279. Decided July 22, 1954. 


Rejection of Commodity without Reasonable Cause— 
Damages—Failure to Pay Loss Sustained in Disposal of 
Produce—Cancellation 


Where complainant alleged that it sold to respondent two carloads of pota- 
toes but that respondent failed to pay the agreed deposit, issue delivery 
instructions or accept delivery, and where respondent failed to file an 
answer, held, that by failing to file an answer, respondent is deemed to 
have admitted the material facts alleged; that respondent’s cancellation 
of the contract may be treated as a rejection without reasonable cause; 
and that complainant is entitled to reparation for damages resulting 
from respondent’s unlawful rejection. 


Mr. M. P. Roberts, of Fort Fairfield, Maine, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 15, 1954. A formal complaint 
was filed on May 10, 1954. Complainant seeks an award of repara- 
tion for damages sustained as a result of an alleged rejection 
without reasonable cause of two carloads of certified seed pota- 
toes purchased by respondent in October 1953 for later delivery. 


A copy of the report of investigation made by the Department 
was served upon complainant on May 26, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent May 28, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Stanley A. 
Wathen, Harold Nightingale, Delmar Nightingale, Herbert 
Nightingale, Hazel Nightingale, Alden S. Nightingale, Mrs. S. A. 
Wathen and Mrs. Velma Grant, trading as S. Nightingale and 
Company, whose address is Main Street, Fort Fairfield, Maine. 


2. Respondent is an individual, Charles Schwenk, trading in 
his own name, whose address is Bridgehampton, New York. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about October 30, 1953, in the course of interstate 
commerce, complainant sold to respondent two carloads of 450 
sacks each, US No. 1, Maine Certified Katahdin Seed potatoes, 
run over a 1-15/16 inch chain, in new branded 100-pound sacks, 
at $2.43 per cwt., delivered Bridgehampton, New York, shipment 
to be made in February or March 1954. It was agreed by the 
parties that respondent was to pay a deposit of $200.00 per car 
at the time the contract was entered into and that delivery in- 
structions would be given later. 


4. The contract was negotiated by L. A. Withington & Co., 
Inc., brokers located at New York City, who issued a confirma- 
tion of sale and transmitted it to the parties. 


5. Complainant offered to ship two carloads of potatoes meet- 
ing the specifications of the foregoing contract to respondent in 
compliance with the contract of sale. On or about February 5, 
1954, respondent refused to pay the $200.00 per car deposit, or 
to issue delivery instructions or accept delivery of the two car- 
loads of potatoes. 


6. On or about March 29, 1954, complainant cancelled out a 
contract with its supplier for one carload of the potatoes in 
question, and paid the supplier 35¢ per cwt., or $157.50, as con- 
sideration for the cancellation. On or about March 30, 1954, 
complainant resold, through the broker for respondent’s account, 
the other carload of potatoes in question at a loss of 60¢ per cwt., 
or $270.00. Respondent has failed and refused to pay to com- 
plainant any part of the $427.50 loss sustained in disposing of 
the two carloads of potatoes. 


7. A formal complaint was filed on May 18, 1954, which was 
within 9 months from the time the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


The record shows that respondent advised the broker by letter 
of February 2, 1954, that he desired to cancel the contract on the 
two cars in question. Later, respondent advised complainant by 
letter of February 5, 1954, to the effect that inasmuch as he did 
not sign the confirmation of sale issued by the broker, or pay the 
$200.00 deposit on each car, he had taken for granted that there 
was no contract. Apparently respondent received the broker’s 
confirmation of sale shortly after the contract was entered into 
on October 30, 1953. Yet, respondent remained silent until on or 
about February 2, 1954, when he indicated by letter to the broker 
that he wished to cancel the contract for the two cars of potatoes, 
and on February 5 wrote complainant to the same effect. Com- 
plainant replied by letter of February 9, refusing to accept the 
cancellation and offered to sell the potatoes for respondent’s 
account. 


It has been previously held by the Secretary that the cancella- 
tion of a contract under circumstances similar to those involved 
in this case may be treated as a rejection of the commodity with- 
out reasonable cause, and that the seller is entitled to reparation 
for damages resulting from the buyer’s unlawful rejection. 
Peshastin Fruit Growers Assn. v. Matthew Marcurio, 9 A.D. 126. 
We conclude that respondent’s rejection of the two carloads of 
seed potatoes was without reasonable cause and in violation of 
section 2 of the Act. Complainant should be awarded reparation 
against respondent for the amount of the loss sustained by it as a 
result of respondent’s rejection of the potatoes, or $427.50. The 
facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $427.50, with in- 
terest thereon at the rate of 5 percent per annum from April 1, 
1954, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3990) 


I, KALLISH & SONS v. HARRY KLEINER, PACA Docket No. 6267. 
Decided July 23, 1954. 


Failure to Pay Balance of Purchase Prices of Produce— 
Default 


Headnotes in 13 A.D. 719, applicable here. 


I, Kallish & Sons, of Philadelphia, Pennsylvania, complainant, pro se, Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on January 29, 1953. A forma] com- 
plaint was filed on April 20, 1954. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase prices of various lots of produce sold and delivered to 
respondent during July, August and September 1952. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on May 21, 1954. A copy of the report of investigation was 
served upon complainant on May 14, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Isaac Kallish, 
Morris Kallish, and Joseph Kallish, trading as I. Kallish & Sons, 
whose address is 120 Dock Street, Philadelphia, Pennsylvania. 


2. Respondent is an individual, Harry Kleiner, whose address 
is 110 South Rhode Island Avenue, Atlantic City, New Jersey. 
At the time of the transactions complained of herein, respondent 
was licensed under the Act. 
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3. In the course of interstate commerce and by contracts 
negotiated through a broker, complainant sold to respondent the 
following lots of produce, f.o.b. Philadelphia, Pennsylvania, on 
the dates and at the prices indicated: 


Date 
July 14, 1952 


July 16, 1952 


July 28, 1952 


July 30, 1952 
July 31, 1952 
August 1, 1952 
August 4, 1952 
August 6, 1952 
August 7, 1952 
August 12, 1952 
August 14, 1952 


August 18, 1952 
August 22, 1952 


August 25, 1952 


August 27, 1952 
August 28, 1952 
September 4, 1952 
September 8, 1952 
September 24, 1952 


September 30, 1952 


Commodity 

bags Sp. onions 
100-lb bags potatoes 
certs. cantaloups 
100-lb bags potatoes 
bags Sp. onions 
bags Sp. onions 
bags Sp. onions 
100-lb bags potatoes 
bags Sp. onions 
100-lb bags potatoes 
bxs Yams 

100-lb bags potatoes 
100-lb bags potatoes 
100-lb bags potatoes 
100-lb bags potatoes 
bags Sp. onions 
100-lb bags potatoes 
bxs yams 

100-lb bags potatoes 
100-lb bags potatoes 
100-lb bags potatoes 
100-lb bags potatoes 
bags Sp. onions 
100-lb bags potatoes 
100-lb bags potatoes 
bags Sp. onions 
100-lb bags potatoes 
100-lb bags potatoes 
100-lb bags potatoes 
bags Spanish onions 
100-Ib bags potatoes 
100-lb bags potatoes 
100-lb bags potatoes 
100-lb bags potatoes 
100-lb bags potatoes 
100-lb bags potatoes 
100-lb bags potatoes 
100-Ib bags potatoes 
100-lb bags potatoes 


Unit 
Price 
$ 3.50 
7.40 
14.00 
7.35 
3.50 
3.75 
3.75 
5.75 
3.85 
7.25 
7.50 
6.50 
5.85 
6.50 
5.35 


6.40 
6.25 


4.25 
3.80 
6.90 


4.85 
6.40 


7.10 
5.75 


Total 
70.00 
125.80 
70.00 
36.75 
70.00 
37.50 
56.25 
408.25 
57.75 
253.75 


37.50 
162.50 
204.75 


26.00 
117.70 
63.75 
320.00 
31.25 
63.75 
76.00 
55.20 
153.75 
48.50 
153.60 
25.60 
22.50 
71.00 
86.25 


43.50 
37.00 
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4. During the period July 14, 1952, through September 30, 
1952, produce conforming to the terms of the several contracts 
was shipped in respondent’s motor trucks from Philadelphia, 
Pennsylvania, in interstate commerce, to respondent at Atlantic 
City, New Jersey. Respondent accepted the produce and made no 
complaint with respect thereto. 


5. The total purchase price of the various lots of produce is 
$3,842.25, of which respondent has paid only $2,862.60, leaving 
due and owing to complainant the sum of $979.65. 


6. The informal complaint was filed on January 29, 1953, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c) ). 

The facts thus admitted are that in July, August and Septem- 
ber 1952, complainant sold to respondent the produce set forth in 
Finding of Fact No. 3 for the total amount of $3,842.25; that 
produce which conformed to the terms of the contracts of pur- 
chase and sale was delivered by complainant to respondent and 
was shipped in interstate commerce; and that respondent accepted 
the produce as set forth in Finding of Fact No. 4, without com- 
plaint. Only ten payments totaling $2,862.60 were made to com- 
plainant by respondent. 


Respondent’s failure to make full payment promptly to com- 
plainant for the produce purchased and accepted by him is in 
violation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $979.65, with interest, and the facts 
should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, the sum of $979.65, with inter- 
est thereon at the rate of 5 percent per annum from October 1, 
1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3991) 


MILLER-JOHNS COMPANY v. CENTRAL PRODUCE COMPANY. PACA 
Docket No. 6273. Decided July 23, 1954. 


Rejection of Commodity without Reasonable Cause— 
Damages—Failure to Pay Loss on Resale of Lettuce 


Where complainant sought an award of reparation in the amount of the 
alleged loss sustained on a carload of lettuce sold and delivered to 
respondent but rejected by respondent upon arrival, held, that by failing 
to file an answer respondent is deemed to have admitted the material 
facts alleged in the complaint and waived oral hearing, as provided in 
the rules of practice; that respondent’s rejection of the lettuce was 
without reasonable cause; and that reparation should be awarded to 
complainant for the damages sustained. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. Allan C., 
Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 12, 1954. A formal com- 
plaint was filed on May 7, 1954. Complainant seeks an award of 
of reparation for damages sustained as a result of an alleged 
unjustified rejection of a carload of lettuce sold and delivered to 
respondent in November 1953. 


A copy of the report of investigation made by the Department 
was served upon complainant’s representative on May 24, 1954. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on May 22, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of O.D. Miller and 
Chet W. Johns, trading as Miller-Johns Company, whose address 
is P. O. Box 2648, Phoenix, Arizona. 


2. Respondent is a partnership composed of Tony Georgiana, 
Joseph F. Georgiana and Samuel C. Georgiana, trading as Central 
Produce Company, whose address is 89 North Beeson Avenue, 
Uniontown, Pennsylvania. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


38. On or about November 13, 1953, in the course of interstate 
commerce, complainant, through brokers Dugan and Dugan, Pitts- 
burgh, Pennsylvania, sold to respondent a carload consisting of 
600 cartons of dry packed lettuce, 114 dozen size, at $1.40 per 
carton, f.o.b. shipping point, plus 15¢ per carton for vacuum 
cooling. 


4. On November 13, 1953, complainant shipped from loading 
point in the State of Arizona, in interstate commerce, to respond- 
ent at Uniontown, Pennsylvania, car SFRD 15310, containing 
lettuce meeting the specifications of the foregoing contract. Upon 
arrival, respondent rejected the carload of lettuce. 


5. Following rejection of the lettuce by respondent, com- 
plainant diverted the car to D’Arrigo Brothers Company at Bos- 
ton, Massachusetts, to be sold on consignment. The resale at 
Boston netted complainant $133.58. 


6. The agreed purchase price of the carload of lettuce is 
$930.00. Complainant’s damage as a result of respondent’s rejec- 
tion of the lettuce is the difference between the contract price and 
the amount realized from the resale of the lettuce, or $796.42. 


7. .A formal complaint was filed on May 7, 1954, which was 
within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s rejection of the carload of lettuce was without 
reasonable cause and is a violation of section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $796.42, 
with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $796.42, with 
interest thereon at the rate of 5 per cent per annum from Decem- 
ber 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3992) 


PENDER & CREWS v. PETE BOSNJAK. PACA Docket No. 6103. 
Decided July 23, 1954. 


Failure to Pay Purchase Price of Watermelons—Dismissal 
of Counterclaim 


Where respondent purchased and accepted a truckload of watermelons from 
complainant without complaint, tendering his check in payment therefor 
but subsequently stopping payment, and where respondent failed to 
submit substantial proof of a claimed shortage to justify nonpayment, 
held, respondent’s failure to pay the full purchase price is in violation 
of section 2 of the act for which complainant should be awarded repara- 
tion, and respondent’s counterclaim should be dismissed. 


. William F. Fann, Jr., of Miami, Florida, for complainant. Mr. Mele M. 
Vukelic, of Steubenville, Ohio, for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint, filed on October 7, 1953, complainant 
alleges failure on the part of respondent to pay for a truckload 
of watermelons sold and delivered to respondent in May 1953. 
Complainant is seeking reparation in the amount of $525.00. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent by registered mail on October 15, 1953. Complainant was 
served with a copy of the report of investigation on October 17, 
1953. Respondent filed an answer to the complaint, together with 
a counterclaim, on November 2, 1953. Respondent admits that he 
entered into an oral agreement with complainant for the purchase 
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of watermelons at a price of 50¢ each, and states that when he 
found the load to be short upon arrival at destination, respondent 
stopped payment on his personal check which had been tendered 
to complainant in full payment of the purchase price of the truck- 
load of melons. Respondent also “denies and puts in issue the 
jurisdiction of the Secretary of Agriculture to in any way hear, 
determine, or adjudge the merits of the transaction involved .. .” 
By his counterclaim, respondent seeks damages in the amount of 
$262.50 to cover alleged shortages in a truckload of melons pur- 
chased from complainant on or about May 1, 1953, as well as the 
alleged shortage in the load of watermelons here in controversy, 
purchased on or about May 22, 1953. 

The parties waived an oral hearing in this proceeding, although 
the amount involved exceeds $500. The issues will, therefore, be 
determined under the shortened method of procedure provided 
for in the rules of practice. Complainant elected to have the com- 
plaint with attached exhibits considered as its Opening Statement 
of Facts. Respondent filed an Answering Statement of Facts on 
March 9, 1954, and complainant’s Statement in Reply was received 
on March 25, 1964. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of M. S. Pender 
and F. H. Crews, doing business as Pender & Crews, whose 
address is P. O. Box 241, Immokalee, Florida. 


2. Respondent is an individual, Pete Bosnjak, whose address 
is 521 Wells Street, Steubenville, Ohio. At the time of this trans- 
action, respondent was not licensed, but was subject to license 
under the Act. Upon payment of the required fee and accrued 
arrearage, a license was issued to respondent. 


3. On or about May 22, 1953, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 1,050 
watermelons, average weight 20 pounds each and up, at an agreed 
price of 50¢ per melon, or a total invoice price of $525.00, f.o.b. 
shipping point. 

4. On or about May 22, 1953, complainant loaded on respond- 
ent’s truck 1,050 watermelons in accordance with contract specifi- 
cations, and respondent transported them, in interstate commerce, 
from Immokalee, Florida, to Steubenville, Ohio. 


5. At the time of the purchase and sale, respondent tendered 
to complainant his personal check in the amount of $525.00 in 
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payment of the purchase price of the watermelons. Thereafter, 
respondent stopped payment on the check and has not paid com- 
plainant the purchase price of the watermelons, or any part 
thereof. 


6. The formal complaint was filed on October 7, 1953, which 
was within 9 months from the time the cause of action herein 
alleged accrued. 


CONCLUSIONS 


At the outset, respondent denies the jurisdiction of the Secre- 
tary of Agriculture to hear and determine the matters involved 
in this controversy. We regard this contention as being without 
merit, since respondent does not state or indicate the grounds 
upon which his plea is based. 

There is no dispute between the parties concerning the terms 
of purchase and sale. Respondent admits that he personally went 
to complainant’s place of business in the State of Florida and 
purchased from complainant a truckload of watermelons, that 
the watermelons were loaded on respondent’s truck, and that 
respondent then transported them to Ohio. No complaint was 
made by respondent concerning the watermelons received by him. 

The only dispute is concerning the number of watermelons 
loaded on respondent’s truck. Complainant contends that com- 
plainant’s wife and respondent’s helper counted the melons as 
they were loaded, and that complainant’s wife informed com- 
plainant that she had given respondent 30 to 40 melons more than 
the 1,050 already loaded to fill out his load. Prior to the filing of 
the formal complaint, respondent’s attorney wrote to complain- 
ant’s attorney, after respondent had stopped payment on his 
check given for the purchase price, stating that the reason for 
the stop-payment order was that respondent “was shorted 650 
watermelons.” However, in respondent’s answer and counterclaim, 
he only claimed to have been short half that number, or 325 water- 
melons. Certainly 650, or even 325, melons short on a load of 
1,050 would make a vast difference in the appearance of the load 
and would be plainly evident upon casual observation. No explana- 
tion is given by respondent for cutting the original shortage 
claimed in half. Respondent accepted the shipment of watermelons 
as loaded at complainant’s place of business and hauled them to 
the State of Ohio, and the burden is upon respondent to present 
proof of a definite nature that the claimed shortage actually did 
exist. Other than respondent’s own affidavit, there is no evidence 
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in the record to sustain respondent’s claim that he did not receive 
the number of watermelons which complainant in its sworn 
complaint states were loaded on respondent’s truck. 

Having purchased and accepted the watermelons without com- 
plaint, tendering his check in payment therefor (on which pay- 
ment was subsequently stopped), and having submitted no sub- 
stantial proof of the claimed shortage in the load, respondent is 
indebted to complainant for the full amount of the purchase price 
of $525.00. Respondent’s failure to pay that amount promptly to 
complainant is a violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $525.00, with 
interest. Respondent’s counterclaim should be dismissed, and the 
facts should be published. 

ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $525.00, with inter- 
est thereon at the rate of 5 percent per annum from June 1, 1953, 
until paid. 

Respondent’s counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 3993) 


SAMUEL P. MANDELL COMPANY v. J. C. MCDOW AND COMPANY. 
PACA Docket No. 6281. Decided July 23, 1954. 


Failure to Pay Purchase Price of Peaches—Default 


Headnotes in 13 A.D. 721, applicable here. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a eé seq.). 
Informal complaint was filed April 2, 1954. A formal complaint 
was filed on May 17, 1954. Complainant seeks an award of repara- 
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tion for the agreed purchase price of a lot of peaches sold and 
delivered to respondent in September 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on May 27, 1954. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Samuel P. Mandell Company, is a corpora- 
tion, whose address is 134 Walnut Street, Philadelphia, Pennsyl- 
vania., 


2. Respondent is an individual, John Cunningham McDow, 
trading as J. C. McDow and Company, whose address is 1313 


Independence Building, Charlotte, North Carolina. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about September 28, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
25 baskets of New York State peaches, at $3.50 per basket, f.o.b. 
Philadelphia, Pennsylvania. 


4. On the date of purchase, respondent inspected and accepted 


the lot of 25 baskets of peaches at Philadelphia and transported 
them, in interstate commerce, to Charlotte, North Carolina. 


5. The total agreed purchase price of the lot of peaches is 
$87.50. Respondent has not paid complainant the purchase price, 
or any part thereof. 


6. A formal complaint was filed on May 17, 1954, which was 
within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the pur- 
chase price for the lot of peaches is a violation of section 2 of 
the Act. Complainant should be awarded reparation in the amount 
of $87.50, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $87.50, with interest 
thereon at the rate of 5 percent per annum from October 1, 1953, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3994) 


SAN PAT VEGETABLE Co., INC. v. J.C. McDow & COMPANY. PACA 
Docket No. 6264. Decided July 23, 1954. 


Failure to Pay Purchase Price of Lettuce and Carrots— 
Default 


Headnotes in 13 A.D. 704, applicable here. 


Mr. Neil A. Riley, of Minneapolis, Minnesota, for complainant. Mr. Allan C. 
Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on May 5, 1954. Complainant seeks 
an award of reparation in the amount of the agreed purchase 
price of a truckload of lettuce and carrots sold and delivered to 
respondent in January 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on May 11, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on May 10, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
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Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, San Pat Vegetable Co., Inc., 
whose address is P. O. Box 338, Sinton, Texas. 


2. Respondent is an individual, John Cunningham McDow, 
trading as J. C. McDow & Co., whose address is 1313 Indepen- 
dence Building, Charlotte, North Carolina. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


38. On or about January 15, 1954, in the course of interstate 
commerce, complainant sold to respondent on a delivered basis 
270 crates of U. S. No. 1, ice packed, four dozen size lettuce, at 
$5.65 per crate, and 60 crates containing 48 one-pound film bags 
of topped carrots, at $3.60 per crate. 


4. On January 16, 1954, complainant shipped by truck from 
loading point in the State of Texas, in interstate commerce, to 
respondent’s customers at Charlotte, Wilmington and Goldsboro, 
North Carolina, lettuce and carrots meeting the specifications of 
the contract of sale. Upon delivery respondent accepted the com- 
modities and made no complaint with reference thereto. 


5. The agreed delivered price of the truckload of lettuce and 
carrots is $1,441.50, no part of which has been paid. 


6. A formal complaint was filed on May 5, 1954, which was 
within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the truckload of lettuce and carrots is a viola- 
tion of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $1,441.50 with interest, and the facts 
should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,441.50, with 
interest thereon at the rate of 5 percent per annum from February 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3995) 


HARRY ZAVADOFF COMPANY v. ALL STATES PRODUCE Co., INC. 
PACA Docket No. 6296. Decided July 29, 1954. 
Failure to Pay Purchase Price of Tomatoes—Default 
Headnotes in 18 A.D. 721, applicable here. 


Harry Zavadoff Company, of Washington, D. C., complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on May 24, 1954. Complainant seeks 
an award of reparation in the amount of the alleged unpaid pur- 
chase price of three lots of tomatoes sold and delivered to re- 
spondent during February and March 1954. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on June 9, 1954. A copy of the report of investigation was 
served upon complainant on the same date. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, Harry Zavadoff, trading as 
Harry Zavadoff Company, whose address is 1324 Fifth Street, 
N. E., Washington, D. C. 


2. Respondent, All States Produce Company, Inc., is a corpora- 
tion, whose address is 1274 Fifth Street, N. E., Washington, 
D. C. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following three lots of toma- 
toes on the dates and terms indicated: 

Unit 
Date Quantity & Description Price 
Feb. 16, 1954 50 20-lb packages $162.50 


Feb. 16, 1954 10 10-lb packages 7 14.00 
Mar. 3, 1954 35 20-lb packages 78.75 


$255.25 
4. Three lots of tomatoes meeting the specifications of the con- 


tracts were transported by complainant, in interstate commerce, 
to respondent in the District of Columbia. 


5. Upon delivery, respondent accepted the shipments of toma- 
toes and made no complaint with respect thereto. 


6. The total purchase price of the three lots of tomatoes is 
$255.25, no part of which has been paid by respondent to com- 
plainant. 


7. The formal complaint was filed on May 24, 1954, which was 
within 9 months after the several causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the three lots of tomatoes is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $255.25, with interest, and the facts should be 
published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $255.25, with in- 
terest thereon at the rate of 5 percent per annum from April 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3996) 


FRANK K. LITTLEFIELD v. FANEUIL FRUIT EXCHANGE, INC. PACA 
Docket No. 6294. Decided July 29, 1954. 


Failure to Pay Purchase Price of Oranges—Default 
Headnotes in 18 A.D. 721, applicable here. 


Mr. Frank K. Littlefield, of New York, New York, complainant, pro se, Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 20, 1954. A formal com- 
plaint was filed on May 26, 1954. Complainant seeks an award of 
reparation in the alleged amount of the purchase price of 30 
boxes of oranges purchased for and delivered to respondent in 
December 1953. 


A copy of the report of investigation made by the Department 
was served upon complainant on June 10, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, Frank K. Littlefield, whose 
post office address is 204 Franklin Street, New York 13, New 
York. 


2. Respondent, Faneuil Fruit Exchange, Inc., is a corporation 
whose address is 235 Massachusetts Avenue, Boston, Massa- 
chusetts. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. On or about December 30, 1953, in the course of interstate 
commerce and at the request of respondent, complainant pur- 
chased for the account of respondent 30 boxes of oranges, at 
$6.30 per box, plus cartage, terminal charges and brokerage, in 
the total amount of $195.45. 


4, Oranges meeting the specifications of the foregoing contract 
were shipped by truck from New York, New York, in interstate 
commerce, to respondent at Boston, Massachusetts. Upon arrival 
at destination, respondent accepted the oranges and made no 
complaint with respect thereto. 


5. The total purchase price of the 30 boxes of oranges, in- 


cluding cartage, terminal charges, and brokerage, is $195.45, no 
part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on May 26, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
price of the 30 boxes of oranges purchased for its account is in 
violation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $195.45, with interest, and the facts 
should be published. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $195.45, with in- 
terest thereon at the rate of 5 percent per annum from January 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3997) 


MIDWEST GROCERY. COMPANY, INC. v. LEGGIO PRODUCE COMPANY. 
PACA Docket No. 6287. Decided July 29, 1954. 


Failure to Pay Balance of Purchase Price of Mixed Fruit 
and Vegetables—Default 


Headnotes in 13 A.D. 719, applicable here. 


Foley & Foley, of Chicago, Illinois, for complainant. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed Nocember 17, 1952, and subsequently 
was amended to include later purchases. A formal complaint was 
filed on January 13, 1954. Complainant seeks an award of repara- 
tion in the amount of the alleged unpaid balance of the purchase 
price of three lots of mixed fruit and vegetables sold and delivered 
to respondent in August 1952, and February and March 1953. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on June 8, 1954. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on June 5, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Midwest Grocery Company, Inc., is a corpora- 
tion, whose post office address is 3300 South Western Avenue, 


Chicago 8, Illinois. 
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2. Respondent is an individual, Ignatius N. Leggio, doing 
business as Leggio Produce Company, whose post office address 
is 1711 Clifton Avenue, Rockford, Illinois. At the time of the 
transactions involved herein, respondent was not licensed under 
the Act, but was subject to license, and upon payment of the 
required fee and accrued arrearage covering the times of these 
transactions, was subsequently issued a license. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold on an f.o.b. basis to respondent 3 lots of fruit 
and vegetables on the dates and at the prices indicated: 


August 11, 1952— 

Quantity Commodity Unit Price Extension 
10 boxes Bananas & dep. $6.25 $ 62.50 
5 boxes Oranges Calif. Navel 252 Glider 5.15 25.75 
5 boxes Oranges Calif. Valencias 176 SK 7.75 38.75 
10 boxes Lemons 4.45 44.50 
5 boxes Grapes, Red 5.25 26.25 
5 boxes Grapes, White 4.40 22.00 
25 boxes Peaches (50) Hale Hillside 3.15 78.75 
5 boxes Plums—Calif. Red 4x4 Sharkey 4.90 24.50 
5 boxes Plums—Calif, Green 4x4 Pres. 5.25 26.25 
2 crates Carrots 5.40 10.80 
5 crates Cabbage 2.25 11.25 
2 bu. Cucumbers 2.50 5.00 
2 boxes Curley Parsley 1.00 2.00 
25 sx. Potatoes, Russets Comp. x 6 & 8 6.90 

50 sx. Potatoes, Red Comp. x 7 6.50 

5 crates Potatoes, Sweet 5.85 

10 sx. Spanish onions 3.75 

3 crates Radishes 2.50 

5 bu. Duchess Apples Comp. x 5 3.25 


Paid on account January 14, 1953 


Paid on account June 2, 1953 





750 


PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 13 A.D. 748 


February 18, 1953— 


Quantity 


5 
5 


boxes 


boxes 


5 boxes 


boxes 
boxes 
boxes 
boxes 
boxes 
boxes 
ert. 


crates 


1 bu. 


SX. 


crates 
crates 
Sx. 
boxes 
bsk. 
bx. 
bx. 
bx. 


Commodity Unit Price 
Oranges Calif. Navel 80’s $6.25 
Oranges Calif. Val. 100’s 6.25 
Florida—Bruce 150’s Oranges 4.40 
Grapefruit—White 64’s 4.60 
Lemons 8.25 
Tangerines 176’s 2.75 
Apples, Delicious 88’s 4.75 
Apples, Delicious 138-150’s 4.75 
Pears, Anjou (2) 135’s (3) 80’s 5.90 
Tomatoes, carton 
Lettuce 
Green Peppers 


Potatoes, Russet— 
Comp. x 12 & 13 


Potatoes, Sweet No. 1 
Potatoes, No. 2 Sweet 


Onions—Yellow—Dry 


Spinach—Cello Bag 
5# Garlic 
Cole Slaw 
Salad Mix 
Soup Mix 


Paid on account March 7, 1953 


Balance 


Extension 
$ 31.25 
31.25 
22.00 
23.00 
16.25 
13.75 
47.50 
47.50 
29.50 
51.00 
28.75 
4.75 


56.50 
32.25 
25.75 
18.75 
4.50 
5.70 
1.25 
1.25 
1.25 
493.70 
468.70 
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March 18, 1953— 
Quantity Commodity Unit Price Extension 


10 boxes Oranges Calif. Navel 100’s $6.40 $ 64.00 

10 boxes Oranges Fla, Standard—150’s 4.85 48.50 

10 boxes Grapefruit White Standard 64’s 4.60 46.00 

5 boxes Grapefruit 96’s 3.95 19.75 

5 boxes Lemons 252 SK 3.50 17.50 

10 boxes Apples, Delicious 100’s 5.90 59.00 

10 boxes Apples, Del. 5.90 59.00 

5 boxes Apples—Rome Beauty 80’s 5.15 25.75 

5 boxes Pears Anjou 100’s 6.75 33.75 

5 boxes Grapes—Red Highland 5.75 28.75 

300 crt. Tomatoes—Carton Comp. x 9 16% 49.50 

5 crates Lettuce 4.95 24.75 

5 crates Cabbage 3.65 18.25 

5 crates Pascal Celery 2% 3.90 19.50 

1 bu. Green Peppers 5.40 

10 sx. Potatoes, Russet (Car PFE 96576) 5.90 59.00 
100 sx. Potatoes, Russet 10# 

Comp. x10 & 11 .58 58.00 

5 sx. Onions, Yellow Dry Comp. x14 22.50 


5 sx. Onions, Spanish 27.50 
3 crates Cauliflower 9.45 


695.85 


4. Three lots of fruit and vegetables, which had been received 
by complainant in interstate commerce, were delivered to and 
accepted by respondent at complainant’s warehouse, and respond- 
ent made no complaint with respect thereto. 


5. The total purchase price of the 3 lots of fruit and vege- 
tables is $2,155.85, of which $916.20 has been paid, leaving due 
and owing by respondent to complainant the sum of $1,239.65. 

6. Informal complaint was filed on November 17, 1952, and 
subsequently was amended to bring all transactions here involved 
within the statutory period of 9 months after the causes of action 
accrued. 

CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 3 lots of fruit and vegetables is in 
violation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $1,239.65, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,239.65, with 
interest thereon at the rate of 5 percent per annum from April 1, 
1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3998) 


FARGO PoTATO Co., INC. v. JOE PHILLIPS. PACA Docket No. 5962. 


Decided July 30, 1954. 


Failure to Deliver in Accordance with Terms of Con- 
tract—Breach of Contract—Violation of Act—Damages 
during Price Control 


Where respondent failed to deliver several carloads of potatoes as required 
by the contract between the parties, it was held that respondent’s failure 
to deliver was in violation of the act, and, although normally the measure 
of damages is the difference between the contract price and the pre- 
vailing market price on the dates delivery should have been made, under 
conditions of the controlled prices, and the fact that there was a short 
supply, the measure of damages is the difference between the contract 
price to complainant and the ceiling price at which complainant could 
sell them. 


Unenforceable Contract for Lack of Certainty As to 
Price—Illegal Contract—Violation of Price Control Reg- 
ulation 


Where respondent agreed to sell and deliver to complainant five carloads of 
potatoes in May and ten carloads of potatoes during June at the ceiling 
price at the time of shipment plus a brokerage charge, and the price 
control regulation terminated June 5, held, the contract can only apply 
to the shipments made or required to be made before the termination 
date as the agreed basic price could not be ascertained after that date, 
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and the provision for brokerage which brought the price above the ceiling 
price was separable from the main contract and could not be relied upon 
to avoid the contract. 


Donovan & Higgins, of Boston, Massachusetts, for complainant. Mr. Sheldon 
S. Krasnow, of Krasnow & Cauthier, of Bakersfield, California, for 
respondent. Mr, John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on May 
8, 1952. A formal complaint was filed September 15, 1952, and an 
amendment thereto was filed October 8, 1952. Complainant seeks 
an award of reparation in the amount of $2,268, alleged to be 
damages resulting from the failure of respondent to ship 14 
carloads of potatoes pursuant to the terms of a contract between 
the parties entered into on or about May 1, 1952. 

A copy of the formal complaint as amended and a copy of the 
report of investigation prepared by the Department were served 
upon respondent by registered mail on March 9, 1953. By similar 
means a copy of the report of investigation was served upon 
complainant’s attorneys on March 6, 1953. 

Respondent’s answer filed March 27, 1953, denies liability and 
alleges by way of affirmative defense that the contract is illegal 
and unenforceable in that it violated Ceiling Price Regulation 113, 
issued by the Office of Price Stabilization, which was in effect at 
the time the contract was negotiated. 

A hearing was held at Bakersfield, California, on October 21, 
1953. Complainant was not represented at the hearing, but the 
deposition of complainant’s president, M. F. O’Connell, together 
with certain exhibits attached to the complaint were admitted 
in evidence pursuant to the written request of complainant’s at- 
torneys. Respondent was represented by counsel and appeared 
as a witness in his own behalf. Both parties, through their respec- 
tive counsel, filed briefs. 


FINDINGS OF FACT 


1. Complainant, Fargo Potato Co., Inc., is a corporation whose 
address is 12 Fargo Street, Boston, Massachusetts. 


2. Respondent, Joe Phillips, is an individual whose address 
is 1408 Truxtun Avenue, Bakersfield, California. 
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8. At the time of the transaction involved herein both com- 
plainant and respondent were licensed under the act. 


4. On or about May 1, 1952, in the course of interstate com- 
merce, complainant entered into a contract with respondent for 
the purchase of 15 carloads of U.S. 1, Size A, long white potatoes 
to be shipped as follows: 5 carloads in May, 5 carloads during 
the first week of June, and all carloads by June 14th, with the 
added proviso that “if at all possible all cars to be shipped 
earlier.” The contract was negotiated by C. H. Robinson Co., of 
Boston, Massachusetts, broker. 


5. At the time the contract was negotiated Ceiling Price 
Regulation 113 of March 27, 1952, issued by the Office of Price 
Stabilization, was in effect. The contract price was stated in terms 
of the regulation, i.e., “delivered carlot ceiling (prices) at time 
of shipment” with the added arrangement that complainant- 
buyer was to pay C. H. Robinson Co. a brokerage or “procure- 
ment” charge of $25 per car. Complainant was required to make 
a deposit of $300 per car, or a total of $4500, which was duly 
made, and drafts were to be issued against the First National 
Bank of Boston, Massachusetts, for the balance. 


6. On or about May 6, 1952, respondent sought to cancel the 
contract and return the deposit but complainant did not agree to 
the cancellation. Thereafter, respondent breached the contract by 
failing to deliver to complainant the 5 carloads contracted for in 
May. 

7. On or about June 2, 1952, respondent shipped complainant 
1 carload of potatoes meeting contract specifications and con- 
sisting of 360 100-pound sacks. Respondent billed complainant 
therefor at carlot distributor ceiling price plus 6 cents “transit 
risk” in accordance with the contract and CPR 113. This was 
the only carload of potatoes delivered by respondent during the 
period covered by the contract. 


8. At midnight June 5, 1952, CPR 113 was terminated by the 
Office of Price Stabilization and, thereafter, there was no criteria 
by which a contract price between the parties could be deter- 
mined. 


9. As to this transaction complainant was a “primary re- 
ceiver” selling ex-warehouse and respondent a “carlot distrib- 
utor” as these terms are defined and used in CPR 113. As a 
primary receiver complainant was entitled to a mark-up of 35 
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cents per hundredweight on the 5 carloads of potatoes consisting 
of 1800 100-pound sacks that respondent failed to ship during 
May. 


10. By reason of respondent’s failure to deliver the 5 carloads 
of potatoes he contracted to ship in May complainant sustained 
damages in the amount of $630 which respondent has failed and 
refused to pay. 


11. Formal complaint was filed on September 15, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


It is not disputed that on or about May 1, 1952, respondent sold 
and complainant purchased for future delivery 15 carloads of 
potatoes at an agreed basic price of “delivered carlot ceiling 
(price) at time of shipment.” The transaction is evidenced by a 
duly executed standard confirmation of sale issued by the broker, 
C. H. Robinson Co., of Boston, Massachusetts, and the deposit of 
$300 per carload, or a total of $4,500, required of complainant 
was duly made. Respondent contends that the grower who was to 
supply the potatoes failed to complete his agreement and for this 
reason he was unable to deliver in accordance with the terms of 
the contract. By reason of this development respondent contacted 
the broker on or about May 6 and sought to cancel the contract. 
The record clearly discloses that complainant did not agree to the 
cancellation. Though respondent sought to return the deposit 
complainant refused to accept these funds until after the contract 
had been breached by respondent. In this connection the following 
are pertinent excerpts from respondent’s teletype conversation 
with the broker on or about May 1 which culminated in the 
negotiation of the contract. 


“HAROLD (addressing the broker) I WILL GO ON 5 CARS 
LAST OF MAY 5 FIRST WEEK IN JUNE 5 SECOND 
WEEK JUNE AND IF THEY COME OFF LATER WILL 
TRY COMPLETE THE WHOLE 15 BY THE FIRST WEEK 
OR EARLY IN SECOND WEEK GA 


* * * * 


CONFIRM DELIVERED CEILING AT TIME OF SHIP- 
MENT... 


* * * * 


WE HAVE ALREADY PAID THE GROWER 20000... .” 
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In our opinion the reasonable import of the foregoing repre- 
sentations by respondent was that he had acquired the potatoes 
he agreed to sell complainant. Further, there is no evidence that 
the risk of the contingency of non-delivery by the grower was 
assumed by complainant. Moreover, as late as May 12, after in- 
formal complaint had been received by the Department, respond- 
ent orally assured the Department he had secured potatoes more 
than sufficient to fulfill his contract with complainant. It follows, 
therefore, that this contention of respondent is without merit 
and that respondent’s attempt to cancel the contract was of no 
legal effect. 


It is undisputed that respondent shipped only one carload of 
potatoes to complainant during the periods stipulated in the con- 
tract. This car, PFE 9113, containing 360 100-pound sacks was 
shipped on June 2, 1952, and billed to complainant at $3.51 per 
hundredweight. At the oral hearing respondent testified this car 
was shipped by reason of a moral obligation he felt to supply 
complainant with, at least, some potatoes, and without reference 
to the contract which he considered as having been cancelled. 
Since the attempt to cancel the contract was of no effect, and 
there was no new or other agreement between the parties, it 
follows that the shipment of this carload by respondent can only 
be considered as in partial compliance with the contract. It was 
so treated by complainant and, in our view, this was correct. 


Respondent’s principal contention and affirmative defense in 
this proceeding is the allegation that the contract was in viola- 
tion of Ceiling Price Regulation 113—White Flesh Potatoes, of 
March 27, 1952 (17 F.R. 2715), hereinafter referred to as Regula- 
tion, which was in effect at the time the contract was negotiated 
and, therefore, the contract was illegal and cannot be enforced. 
Respondent’s brief concedes that the key language to the under- 
standing between the parties was respondent’s statement to the 
broker, via teletype, as follows: 

“CONFIRM DELIVERED CEILING AT TIME OF SHIP- 
MENT WITH THE 16 ADDED YOU TO GET YOUR 


PROCUREMENT THERE” 


In implementation of these instructions the broker’s confirma- 
tion of sale, in addition to setting forth the terms agreed upon 
by the parties, contains the phrase “Buyer to pay brokerage of 
$25.00 per car.” Respondent’s brief construes the quoted teletype 
language to mean that he was to obtain ceiling price at time of 
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shipment plus “10¢ as a carlot distributor and 6¢ for transit 
risk in addition to $25.00 brokerage to be paid by buyer (com- 
plainant) to C. H. Robinson, Inc. (broker).” Accordingly, the 
“true contract (price) between the parties” is asserted to be 
“f.0.b. ceiling price plus 16¢ and $25.00 brokerage.” (Emphasis 
added). It is maintained that the Regulation “did not permit the 
charging of $25 brokerage in addition to 10¢ per cwt. to Respond- 
ent as a carlot distributor” and that “if respondent is considered 
a carlot distributor and entitled to 10¢ per cwt. the $25.00 addi- 
tional brokerage paid by Complainant and Buyer violated” the 
Regulation. It consequently appears that respondent relies solely 
upon the brokerage or “procurement” charge, when added to 
the mark-ups of 10 cents and 6 cents per hundredweight, as the 
factor causing the contract price to be in excess of the ceiling 
price to which respondent was entitled under the Regulation. 


Respondent’s verified answer asserts that the contract is 
illegal irrespective of whether respondent is considered a “country 
shipper,” “shipping point distributor,” or “carlot distributor” as 
these terms are defined and used in the Regulation. It is recognized 
in the Regulation that “the same person may be one type of seller 
with respect to one lot of potatoes and a different type of seller 
with respect to a different lot of potatoes,” hence, it is necessary 
to determine the specific category in which respondent acted in 
this transaction. As a “carlot distributor’ respondent would be 
entitled to add 10 cents per hundredweight mark-up to his “pri- 
mary price” which was the “f.o.b. country shipping point ceiling 
price ... plus 6 cents, the latter being generally referred to as 
the “transit risk,” Sec. 3(a), (b) of the Regulation. In our 
opinion it was to this total of 16 cents that respondent referred 
in employing the phrase “with the 16 added.” This view is 
strengthened by the following testimony of respondent at the 
oral hearing. 


































“Q. Under OPS regulations at the time of this transaction 
in May 1952, had you received any definite information 
from OPS officials as to whether you were designated as 
a country shipper or carlot distributor? 

A. Well, J was under the impression that I was in this case 
a car lot distributor, and later in talking to them I was 
designated or placed upon just in conversation a country 
shipper. (Tr. p. 14) 
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Q. In connection with your status as a shipper, had the 
OPS ever made a formal ruling as to your status, as 
to whether you were a country shipper or carlot dis- 
tributor or carlot shipper? 

. Not a formal ruling, except my position would be nor- 
mally a car lot distributor. I did not grow any potatoes 
myself last year. It was a question in this deal because 
of the fact that we bought the potatoes as a field, al- 
though they had to pack it for us. It was not so many 
sacks. It was whatever the field produced. 


Q. Then you so regarded yourself, as a carlot dis- 
tributor? 
A. That is correct.” (Tr. p. 33) (Emphasis added) 


Furthermore, in billing complainant for the one carload shipped, 
respondent employed the country shipping point ceiling price for 
U.S. No. 1 or better potatoes, i.e., $3.85 per hundredweight plus 
16 cents for a total of $3.51 per hundredweight and added, signi- 
ficantly, that the price included “carlot distr. & transit risk.” 
Since we have held that the shipment of this carload constituted 
partial compliance with the terms of the contract, we conclude 


that in this transaction respondent was, in fact, a “carlot dis- 
tributor” as that term is defined and used in the Regulation. It 
follows, that the addition of the 16 cents per hundredweight was 
pursuant to, and in compliance with, the Regulation. To support 
a finding that the contract provided for a price in excess of that 
permitted by the Regulation addition to the brokerage charge 
would then be necessary. 

In our opinion, the provision for brokerage was collateral to 
the main contract and is separable therefrom. It did not affect the 
contract price and may not be relied upon to avoid the contract. 
This conclusion is supported by Jos. Denunzio Fruit Co. v. Asso- 
ciated Fruit Distributors of California, et al., 79 F. Supp. 117, 
motion for new trial granted, D. C., 89 F. Supp. 962, reversed 9 
Cir., 188 F. 2d 569, certiorari denied 342 U.S. 820, 72 S.Ct. 37, 
96 L. Ed. 620. That case involved a comparable regulation issued 
under the Emergency Price Control Act and the problem before 
the court was stated and resolved, as follows: 

“The specific problem in this case may be categorically 
formularized as follows: May an agent or broker, after hav- 
ing negotiated a contract in behalf of his principal, for the 
sale of a product to a third party, subject to the Emergency 





FARGO POTATO CO., INC. v. PHILLIPS 759 
Cite as 13 A.D. 752 


Price Control Act, wherein he asks for and the purchaser 
agrees that he may receive a bonus or procurement charge 
which, concededly, in itself brings the cost of the produce 
over the ceiling price, subsequently repudiate the contract in 
its entirety and have it declared illegal and unenforceable 
ab initio, as against public policy, solely because it provided 
for a bonus or a procurement charge over ceiling? 
“Under California law, where a contract has several distinct 
. Objects, at least one of which is lawful, and one at least is 
unlawful, the contract is void as to the latter and valid as to 
the rest. 
“The court is of the opinion that it was not the legislative 
intent of Congress to avoid a contract because of a procure- 
ment charge to a third party, which was purely incidental 
and collateral to the main contract .. .”” (Emphasis added) 


In our view the opinion of the court is equally applicable to this 
proceeding though it is respondent-seller, not the broker, who 
seeks to repudiate the contract. We find, therefore, that the 
arrangement made for payment of a brokerage or “procure- 
ment” charge did not violate the Regulation or render the con- 
tract illegal. 

The Regulation was terminated by the Office of Price Stabiliza- 
tion on June 5, 1952, and the next question presented is the 
effect this had on the contract. As long as the Regulation re- 
mained in effect the agreed basic price for each carload of pota- 
toes, had they been shipped, could be ascertained by reference 
to a determinable figure, i.e., “delivered carlot ceiling (price) at 
time of shipment,” and the price could be fixed with definiteness 
and certainty. It is apparent that both parties assumed that ceil- 
ing prices would continue in effect throughout the period of per- 
formance. In any event, no provision was made for the con- 
tingency that no ceiling prices would be applicable at all of the 
times specified for performance. Since there was no other agree- 
ment or means for determining price the contract became unen- 
forceable after June 5 for lack of certainty as to price. Higgins 
Potato Co. v. Boaz Crawford, 6 A.D. 560. Respondent had con- 
tracted to ship complainant 5 cars during the month of May, at 
least 5 cars during the first week in June, with all cars to be 
shipped by June 14, and “if at all possible all cars to be shipped 
earlier.” Since the Regulation was rescinded on June 5, prior to 
the expiration of the first week in June, respondent’s failure to 
perform may be related only to the 5 cars he failed to ship during 
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the month of May. Assuming respondent undertook to ship all 
cars earlier than the dates specified if it was possible for him to 
do so, whether that possibility existed was left to respondent’s 
sole determination. Since the contract specified periods of per- 
formance with a terminal date thereon, i.e., June 14, the provision 
for “possible” shipment earlier could not act to accelerate those 
periods unless the respondent chose to so act. Consequently, the 
addition of the quoted phrase to the memorandum of sale created 
no additional enforceable right in the complainant. Similarly, as 
to the cars to be shipped during the first week in June, we cannot 
assume that respondent would not have performed sometime 
within the first 7 days of June had the Regulation remained in 
effect during that period. 


The contract did not specify the number of 100-pound sacks 
each carload should contain. Respondent testified it was his inten- 
tion to ship carloads consisting of 300 100-pound sacks rather 
than the usual or normal carload of 360 100-pound sacks. This 
intention was apparently based on an anticipated shortage of 
potatoes and for the stated reason “that probably last year (1951) 
there was more shipped 300 sacks per car than the usual shipping 
of 360... It was an unusual year, and for that reason it was I 
think more customary to ship 300 a year ago.” (Tr. p. 20). It is 
our conclusion that the contract required respondent to ship a 
normal load of 360 100-pound sacks per car. This is substantiated 
by the fact that the one carload shipped contained 360 100-pound 
sacks. Moreover, respondent has failed to submit any evidence 
that complainant agreed to a deviation from the customary con- 
tent of a carload of potatoes. 

The final question presented is the amount of reparation that 
may be awarded complainant by reason of respondent’s breach of 
the contract by failing to ship the 5 carloads in May consisting 
of a total of 1800 100-pound sacks. It is again necessary to refer 
to the Regulation to determine the ceiling price applicable to 
complainant had the 5 carloads been delivered. In turn, this 
requires a determination as to complainant’s category (type of 
intermediate seller) and we have no difficulty in concluding that 
complainant was a “primary receiver” as that term is defined and 
used in the Regulation. Respondent testified he so considered 
complainant at the time the contract was negotiated and this 
conclusion is further substantiated by, (1), the affidavit of com- 
plainant’s president, M. F. O’Connell, describing the normal man- 
ner in which complainant disposed of potatoes and the actual 
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disposal of the one carload delivered, and (2), the amended com- 
plaint which seeks an award of reparation on the basis that com- 
plainant was a “primary receiver.” Inasmuch as complainant’s 
principal method of dealing was the purchase of potatoes in 
unbroken carlots for resale ex-warehouse in less than carlots, 
Sec. 3, (c), (2) of the Regulation permitting complainant a mark- 
up of 45 cents per hundredweight, in addition to the primary 
price defined in Sec. 3, (a), is applicable. However, Sec. 3 of the 
Regulation which governed ceiling prices permitted both “carlot 
distributors” and “primary receivers” must be viewed in its 
entirety and with specific reference to the interpretation placed 
thereon by the Office of Price Stabilization. Under that interpre- 
tation the “primary receiver” was not permitted the full mark-up 
of 45 cents per hundredweight if the transaction involved a “‘car- 
lot distributor” who had added the 10 cents per hundredweight 
to which he was entitled. In that event the 10 cents per hundred- 
weight was deducted and the maximum mark-up permitted a 
“primary receiver” making sales ex-store or ex-warehouse was 
35 cents per hundredweight. Without injecting the cost of rail 
transportation with which we are not here concerned, the Regula- 
tion specified ceiling prices applicable to both complainant and 
respondent as to the 5 carloads respondent contracted to ship in 
May. Had respondent complied, his ceiling price per hundred- 
weight, and that of complainant, had it sold the potatoes in May, 
should have been computed, as follows: (references are applicable 
Sections of the Regulation) 


Sec. 2(a), Table I 
f.o.b, country shipping point 


ceiling price or base price $3.50 
Sec. 3(a) 
“transit risk” 
primary price $3.56 
Sec, 3(b) 
carlot distributor mark-up to 
primary price 10 
carlot distributor ceiling price $3.66 
Sec. 8(c) (2) 
primary receiver selling ex- 
warehouse mark-up to primary price 45 


Primary receiver selling ex-warehouse 
ceiling price $4.01 
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Since the primary price was $3.56 and complainant could only 
add 45 cents thereto it could not sell the potatoes for more than 
$4.01 per hundredweight. But the contract provided that respond- 
ent would receive $3.66 per hundredweight. It follows, therefore, 
that complainant’s actual mark-up in this transaction would have 
been the difference between $4.01 and $3.66 or 35 cents per 
hundredweight. This figure differs from the contention of com- 
plainant that its minimum recoverable damage is the full 45 
cents per hundredweight. It likewise differs from respondent’s 
view that the maximum mark-up to which complainant would 
have been entitled was 15 cents per hundredweight. We note, how- 
ever, that our interpretation of the Regulation and the foregoing 
application of ceiling prices thereunder are substantiated by the 
specific “Example” under Sec. 3(g) of the Regulation in which 
the Office of Price Stablization applied actual figures to an as- 
sumed transaction. We conclude that. complainant would have 
been entitled to a total mark-up of $630 on the 5 carloads (1800 
sacks) contracted for in May had they been delivered by respond- 
ent. By application of the same reasoning this figure would re- 
main constant irrespective of whether complainant sold the pota- 
toes in May or sometime in June prior to the termination of the 
Regulation. 


It is contended by respondent that irrespective of his failure 
to ship any or all of the carloads of potatoes no award of repara- 
tion may be made since there is no basis for a determination of 
damages suffered by complainant. In support of this position 
respondent cites L. Gillarde v. Nash Finch, 6 A.D. 801, in which 
we held under the facts in that proceeding that no basis had been 
established for an award of damages or loss of profits. In our 
opinion the facts in this proceeding are clearly distinguishable 
from those in L. Gillarde v. Nash Finch, supra. The Federal- 
State Market News Reports disclose that the supply of potatoes 
in Boston, Massachusetts, during the month of May 1952, was 
far short of the demand. In fact, no sales were reported for 11 of 
the business days of that month. For the remainder, either no 
sales of California potatoes were reported or they were reported 
as delivered at undetermined prices. Additionally, in his deposi- 
tion, M. F. O’Connell, president of complainant corporation, 
stated: 

“It was impossible to go out into the Boston market during 
this period and buy potatoes because of the short supply 
without paying prices not authorized by the OPS although 
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every effort was made without success to buy at the author- 
ized prices.” (Deposition of M. F. O’Connell, p. 7) 


In the light of the condition of the market as revealed by the 
foregoing evidence we conclude: (a), that complainant was un- 
able to obtain potatoes at OPS ceiling prices to replace those 
respondent failed to ship in May; (b), that had respondent de- 
livered the potatoes complainant could have easily and readily 
disposed of them at complainant’s ceiling price; and (c), that 
complainant’s failure to realize the authorized mark-up of 35¢ 
per hundredweight on 1800 sacks of potatoes, or a total of $630, 
was the proximate result of respondent’s breach of contract. 


The measure of damages is the loss directly and naturally 
resulting, in the ordinary course of events, from the sellers 
breach of contract. Normally, this is the difference between the 
contract price and the market or current price of the goods at 
the time or times when they ought to have been delivered. Jacob 
J. Weinreb v. Lowe Brothers, 5 A.D. 398, 402; George F. Wilke 
and Company v. Sam Bailin, 6 A.D. 814, 821. Under conditions 
of controlled prices the terms “market price” or “current price” 
cannot be employed in their ordinary sense. In lieu thereof, the 
Regulation set forth a precise measure of damages which is the 
difference between the contract price of the potatoes to complain- 
ant and the ceiling price at which complainant could sell them. 
Had complainant’s selling price exceeded the permitted mark-up 
it would have béen in violation of the Regulation. Conversely, in 
view of the short supply, we do not think that complainant would 
have sold the potatoes for less than the permitted ceiling price. 

Respondent’s failure during the month of May 1952, to deliver 
to complainant 5 carloads of potatoes in accordance with the 
terms of the contract is in violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$630, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $630, with interest 
thereon at the rate of 5 percent per annum from June 1, 1952, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3999) 


GARGIULO & AMENDOLA, INC. v. A. GOLDBERG PRODUCE COMPANY, 
Inc. PACA Docket No. 6285. Decided July 30, 1954. 


Failure to Pay Purchase Price of Cucumbers and Beans— 
Default 


Headnotes in 18 A.D. 721, applicable here. 


Mr. Arthur Slavin, of New York, New York, for complainant. Mr. Champe T. 
Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed May 12, 1954. Complainant seeks 
an award of reparation in the amount of $347.50 representing 
the purchase price of certain lots of round beans and cucumbers 
sold and delivered to respondent in February 1954. 

A copy of the Department’s report of investigation and a copy 
of the formal complaint were served upon respondent on June 5, 
1954. A copy of the report of investigation was served upon 
complainant on June 4, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the formal complaint should 
be filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Gargiulo & Amendola, Inc. is a corporation 
whose address is 282 Washington Street, New York 18, New York. 

2. Respondent, A. Goldberg Produce Company, Inc. is a cor- 
poration whose address is Box 991, Springfield, Massachusetts. 
At the time of the transaction involved herein respondent was 
licensed under the Act. 

8. On or about February 15, 1954, in the course of interstate 
commerce and by oral contract, complainant sold respondent 35 
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bushels of cucumbers at $8.00 per bushel and 15 bushels of round 
beans at $4.50 per bushel aggregating a total price of $347.50. 


4. On the date of sale complainant delivered and respondent 
accepted the beans and cucumbers called for by the contract. 


5. Although requested to do so, respondent has failed and 
refused to pay the agreed purchase price of $347.50 or any part 
thereof. 


6. Formal complaint was filed on May 12, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the cucumbers and beans is in violation of sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
the amount of $347.50, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, the sum of $347.50, with 
interest thereon at the rate of 5 percent per annum from March 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4000) 


A. J. WEINSTEIN & Co., INC. v. ALTMAN & SWARTZ. PACA Docket 
No. 6030. Decided July 30, 1954. 


Petition for Reconsideration Granted and Prior Order 
Amended 


Upon reconsideration, the order of June 4, 1954, is hereby amended due to 
an incorrect amount for freight charges to provide that the respondent 
pay to complainant as reparation $1,202.49 with interest at the rate of 
5 per cent per annum from January 1, 1953 until paid. 
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Bernstein, Weiss, Tomson, Hammer & Parter, of New York, New York, for 
complainant. Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for respondent. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING RECONSIDERATION AND AMENDING 
PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on June 4, 1954, awarding reparation to 
complainant against respondent in the amount of $1,245.74, with 
interest thereon at the rate of 5 percent per annum from January 
1, 1953, until paid. The amount of the award represented the 
damages sustained by complainant as the result of respondent’s 
rejection of a carload of peppers purchased from complainant on 
or about December 4, 1952. 

A copy of the order was served upon respondent on June 7, 
1954. On June 11, 1954, which was within the time allowed, 
respondent filed a petition for reconsideration. A copy of the 
petition was served upon complainant’s attorneys on June 28, 
1954, and an answer to the petition was filed on July 6, 1954. 


In the order of June 4, 1954, it was concluded that respondent 
failed to sustain the burden of proving that the peppers were 
represented by complainant to be U. S. No. 1 grade either at the 
time of shipment from Texas, or at the time of sale, or that they 
would be of that grade on arrival at Buffalo. It was further con- 
cluded that the contract called for a “good car” of peppers; that 
the shipment met contract requirements; and that the resale of 
the rejected shipment by complainant was promptly and properly 
made. Respondent takes issue with all of these conclusions, assert- 
ing that the evidence necessary for a decision in respondent’s 
favor was in the record, but was not given the consideration nor 
accorded the weight it should have been given. On reconsideration, 
we are of the opinion that these conclusions and the corresponding 
findings of fact are supported by the evidence and the law 
applicable thereto. 

Respondent also states that it believes complainant received a 
refund on the freight charges paid for the movement of the car- 
load of peppers from Buffalo, New York, back to New York City, 
and, if this is correct, the amount of reparation awarded com- 
plainant should be reduced accordingly. In the order of June 4, 
1954, complainant’s damages were computed to be the difference 
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between the total contract price of $3,465 and the net amount of 
$2,219.26 realized by complainant from the resale of the rejected 
shipment at New York City. The net proceeds from the resale 
was said to be the gross amount of $2,443.50 less certain expenses 
incurred by complainant, including freight charges of $129.21 for 
the movement between Buffalo and New York City. As stated by 
respondent, it appears from the freight bill (complainant’s exhibit 
No. 6) that the charges of $129.21, including tax, were paid on 
December 17, 1952, but on January 28, 1953, the carrier made a 
refund of $41.99 plus $1.26 tax, making a total of $43.25. Com- 
plainant states in its answer that it is willing to accept respond- 
ent’s assertion that there was a refund. 

The order of June 4, 1954, is hereby amended by changing the 
amount of freight charges from $129.21 to $85.96, the resale net 
proceeds from $2,219.26 to $2,262.51, and complainant’s damages 
from $1,245.74 to $1,202.49. The order is further amended by 
changing the amount of reparation awarded from $1,245.74 to 
$1,202.49, with interest thereon at the rate of 5 percent per annum 
from January 1, 1953, until paid, which award shall be paid by 
respondent to complainant within 30 days from the date of this 
order. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—AT REQUEST OF COMPLAINANT 
(No. 4001) 


PACA Docket No. 6194. Decided July 7, 1954. Stubbs & Metz, 
of Alliance, Nebraska, for complainant. Respondent pro se. Mr. 
Frederick W. Woodley, Presiding Officer. Decision by Thomas J. 
Flavin, Judicial Officer. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 4002) 


PACA Docket No. 6184. Decided July 2, 1954. Golbus & Golbus, 
of Chicago, Illinois, for complainant. Mr. David Siskind, of New 
York, New York, for respondent. Mrs. Ilene M. Crigler, Presiding 
Officer. Decision by Thomas J. Flavin, Judicial Officer. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 13 A.D. 768 


(No. 4003) 


PACA Docket No. 5921. Decided July 23, 1954. Johnston and 
Johnston, of Jefferson, North Carolina, for complainant. Mr. T. C. 
Bowie, Jr. of Bowie & Fowie, of West Jefferson, North Carolina, 
for respondent. Miss Lenore H. Langford, Presiding Officer. Deci- 
sion by Thomas J. Flavin, Judicial Officer. 








